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INTRODUCTION 


No one who is interested in the growth of human ideas 
or the origins of human society can afford to neglect 
Maine’s Ancient Law. Published some fifty-six years ago it 
immediately took rank as a classic, and its epoch-making 
influence may not unfitly be compared to that exercised 
by Darwin’s Origin of Species . The revolution effected by 
the latter in the study of biology was hardly more remark¬ 
able than that effected by Maine’s brilliant treatise in the 
study of early institutions. Well does one of Maine’s latest 
and most learned commentators say of his work that " he 
did nothing less than create the natural history of law.” 
This is only another way of saying that he demonstrated 
that our legal conceptions—using that term in its largest 
sense to include social and political institutions—are as 
much the product of historical development as biological 
organisms are the outcome of evolution. This was a new 
departure, inasmuch as the school of jurists, represented by 
Bentham and Austin, and of political philosophers, headed 
by Hobbes, Locke, and their nineteenth-century disciples, 
had approached the study of law and political society 
almost entirely from an unhistoric point of view and had 
substituted dogmatism for historical investigation. They 
had read history, so far as they troubled to read it at all, 
" backwards,” and had invested early man and early 
society with conceptions which, as a matter of fact, are 
themselves historical products. The jurists, for example, 
had in their analysis of legal sovereignty postulated the 
commands of a supreme lawgiver by simply ignoring the 
fact that, in point of time, custom precedes legislation and 
that early law is, to use Maine’s own phrase, " a habit ” 
^ and not a conscious exercise of the volition of a lawgiver 
5 or a legislature. The political philosophers, similarly, had 
O sought the origin of political society in a “ state of nature ” 
—humane, according to Locke and Rousseau, barbarous, 
r; according to Hobbes—in which men freely subscribed to 
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an " original contract ” whereby each submitted to the 
will of all. It was not difficult to show, as Maine has done, 
that contract— i.e. the recognition of a mutual agreement 
as binding upon the parties who make it—is a conception 
which comes very late to the human mind. But Maine’s 
work covers much wider ground than this. It may be 
summed up by saying that he shows that early society, so 
far as we have any recognisable legal traces of it, begins 
with the group, not with the individual. 

This group was, according to Maine’s theory, the Family 
—that is to say the Family as resting upon the patriarchal 
power of the father to whom all its members, wife, sons, 
daughters, and slaves, were absolutely subject. This, 
the central feature of Maine’s speculation, is worked out 
with infinite suggestiveness and great felicity of style in 
chapter V. (“ Primitive Society and Ancient Law ”) of 
the present work, and his chief illustrations are sought in 
the history of Roman law. The topics of the other chapters 
are selected largely with a view to supplying confirmation 
of the theory in question and, as we shall see in a moment, 
Maine’s later works do but serve to carry the train of 
reasoning a step further by the use of the Comparative 
Method in invoking evidence from other sources, notably 
from Irish and Hindu Law. Let us, however, confine our¬ 
selves for the moment to ** Ancient Law.” Maine works out 
the implications of his theory by showing that it, and it 
alone, can serve to explain such features of early Roman 
law as Agnation, i.e. the tracing of descent exclusively 
through males, and Adoption, i.e. the preservation of the 
family against the extinction of male heirs. The perpetual 
tutelage of women is the consequence of this position. 
Moreover, all the members of the family, except its head, 
are in a condition best described as status: they have no 
power to acquire property, or to bequeath it, or to enter 
into contracts in relation to it. The traces of this state 
of society are clearly visible in the pages of that classical 
text-book of Roman Law, the Institutes of Justinian, 1 com¬ 
piled in the sixth century a.d., though equally visible is 
the disintegration wrought in it by the reforming activity 

1 The reader who desires to pursue the subject by reference to one 
of Maine’s chief authorities is recommended to read the translation of 
the Institutes by Sandars. 
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of the praetor's edicts. That reformation followed the 
course of a gradual emancipation of the members of the 
family, except those under age, from the despotic authority 
of the father. This gradual substitution of the Individual for 
the Family was effected in a variety of ways, but in none 
more conspicuously than by the development of the idea 
of contract, i.e. of the capacity of the individual to enter 
into independent agreements with strangers to his family- 
group by which he was legally bound—an historical process 
which Maine sums up in his famous aphorism that the 
movement of progressive societies has hitherto been a 
movement from Status to Contract. 

In the chapters on the early history of Wills, Property, 
and Contract, Maine supports his theory by showing that 
it is the key which unlocks many, if not all, of the problems 
which those topics present. The chapter on Wills—par¬ 
ticularly the passage in which he explains what is meant 
by Universal Succession—is a brilliant example of Maine’s 
analytic power. He shows that a Will—in the sense of a 
secret and revocable disposition of property only taking 
effect after the death of the testator—is a conception un¬ 
known to early law, and that it makes its first appearance 
as a means of transmitting the exercise of domestic sove¬ 
reignty, the transfer,of the property being only a sub¬ 
sidiary feature; wills only being permitted, in early times, 
in cases where there was likely to be a failure of proper 
heirs. The subsequent popularity of wills, and the in¬ 
dulgence with which the law came to regard them, were 
due to a desire to correct the rigidity of the Patria Potestas, 
as reflected in the law of intestate succession, by giving free 
scope to natural affection. In other words, the conception 
of relationship as reckoned only through males, and as 
resting on the continuance of the children within their 
father's power, gave way, through the instrumentality of 
the will, to the more modern and more natural conception 
of relationship. 

In the chapter on Property Maine again shows that the 
theory of its origin in occupancy is too individualistic and 
that not separate ownership but joint ownership is the 
really archaic institution. The father was in some sense 
(we must avoid importing modem terms) the trustee of 
the joint property of the family. Here Maine makes an 
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excursion into the fields of the Early Village Community, 
and has, too, to look elsewhere than to Rome, where the 
village community had already been transformed by 
coalescence into the city-state. He therefore seeks his 
examples from India and points to the Indian village as 
an example of the expansion of the family into a larger 
group of co-proprietors, larger but still bearing traces of 
its origin to the patriarchal power. And, to quote his 
own words, “the most important passage in the history 
of Private Property is its gradual separation from the 
co-ownership of kinsmen.” The chapter on Contract, 
although it contains some of Maine’s most suggestive 
writing, and the chapter on Delict and Crime, have a less 
direct bearing on his main thesis except in so far as they 
go to show that the reason why there is so little in early 
law of what we call civil, as distinct from criminal, law, 
and in particular of the Law of Contract, is to be found 
in the fact that, in the infancy of society, the Law of 
Persons, and with it the law of civil rights, is merged in 
the common subjection to Paternal Power. 

Such, putting it in the simplest possible language, is the 
main argument of Ancient Law. The exigencies of space 
and of simplicity compel me to pass by, to a large extent, 
most of the other topics with which Maine deals—the place 
of custom, code, and fiction in the development of early 
law, the affiliation of international Law to the Jus Gentium 
and the Law of Nature, the origins of feudalism and of 
primogeniture, the early history of delict and crime, and 
that most remarkable and profound passage in which Maine 
shows the heavy debt of the various sciences to Roman law 
and the influence which it has exerted on the vocabulary 
of political science, the concepts of moral philosophy, and 
the doctrines of theology. I must confine myself to two 
questions: how far did Maine develop or modify in his 
subsequent writings the main thesis of Ancient Law? . to 
what extent has this thesis stood the test of the criticism 
and research of others? As regards the first point, it is 
to be remembered that Ancient Law is but the first, though 
doubtless the most important, of a whole series of works 
by its author on the subject of early law. It was followed 
at intervals by three volumes: Village Communities in the 
East and West , Early Institutions, and Early Law and 
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Custom. In the first of these he dealt with a subject which 
has excited an enormous degree of attention and not a 
little controversy among English, French, German, and 
Russian scholars, 1 amounting as it does to nothing less 
than an investigation into the origin of private property 
in land. The question has been put in various forms: did 
it commence with joint (or, as some would put it, less justifi¬ 
ably, communal or corporate) ownership or with individual 
ownership, and again was the village community free or 
servile? It is now pretty generally recognised that there 
was more than one type, though common cultivation was 
doubtless a feature of them all, and even in India there 
were at least two types, of which the one presenting several, 
as opposed to communal, ownership is not the less ancient. 
But it may well be that, as Maitland so often pointed out, 
much of the controversy has been literally an anachronism; 
that is to say, that nineteenth-century men have been ask¬ 
ing the Early Ages questions which they could not answer 
and reading back into early history distinctions which are 
themselves historical products. Ownership is itself a late 
abstraction developed out of use. We may say with some 
certainty that family “ ownership ” preceded individual 
ownership, but in what sense there was communal owner¬ 
ship by a whole village it is not so easy to say. 

Maine was on surer ground when, as in his studies of 
Irish and Hindu law, he confined himself to the more 
immediate circle of the family group. In his Early Insti¬ 
tutions he subjects the Brehon Laws of early Ireland to a 
suggestive examination as presenting an example of Celtic 
law largely unaffected by Roman influences. He there 
shows, as he has shown in Ancient Law, that in early times 
the only social brotherhood recognised was that of kinship, 
and that almost every form of social organisation, tribe, 
guild, and religious fraternity, was conceived of under a 
similitude of it. Feudalism converted the village com¬ 
munity, based on a real or assumed consanguinity of its 
members, into the fief in which the relations of tenant and 
lord were those of contract, while those of the unfree tenant 

1 English literature on the subject is best studied in Maitland’s 
Domesday Book and Beyond, Vinogradoffs The Growth of the Manor 
and Villeinage in England (with an excellent historical introduction), 
and Seebohm’s English Village Community. 
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rested on status. In his Early Law and Custom he pursues 
much the same theme by an examination of Hindu Law 
as presenting a peculiarly close implication of early law 
with religion. Here he devotes his attention chiefly to 
Ancestor-worship, a subject which about this time had 
engaged the attention, as regards its Greek and Roman 
forms, of that brilliant Frenchman, Fustel de Coulanges, 
whose monograph La Citl Antique is now a classic. As is 
well known, the right of inheriting a dead man's property 
and the duty of performing his obsequies are co-relative to 
this day in Hindu law, and his investigation of this subject 
brings Maine back to the subject of the Patriarchal Power. 
He points out that both worshipper and the object of 
worship were exclusively males, and concludes that it was 
the power of the father which generated the practice of 
worshipping him, while this practice in turn, by the gradual 
admission of women to participate in the ceremonies, 
gradually acted as a solvent upon the power itself. The 
necessity of finding some one to perform these rites, on 
failure of direct male heirs, marked the beginning of the 
recognition of a right in women to inherit. The conception 
of the family becomes less intense and more extensive. 
These discussions brought Maine, in chapter VII. of Early 
Law and Custom, to reconsider the main theory of Ancient 
Law in the light of the criticism to which it had been 
exposed, and every reader of Ancient Law who desires to 
understand Maine's exact position in regard to the scope 
of his generalisations should read for himself the chapter 
in the later work entitled "Theories of Primitive Society." 
His theory of the patriarchal power had been criticised by 
two able and industrious anthropologists, M'Lennan and 
Morgan, who, by their investigation of “ survivals " among 
barbarous tribes in our own day, had arrived at the con 
elusion that, broadly speaking, the normal process through 
which society had passed was not patriarchal but “ matri¬ 
archal," i.e. understanding by that term a system in which 
descent is traced through females. It would take up far 
too much space to enter into this controversy in detail. It 
is sufficient to say that the counter-theory rested on the 
assumption that society originated not in families, based 
on the authority of the father and relationship through him, 
but in promiscuous hordes among whom the only certain 
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fact, and, consequently, the only recognised basis of relation¬ 
ship, was maternity. Maine’s answer to this was that his 
generalisations as to the prevalence of the patriarchal power 
were confined to Indo-European races, and that he did not 
pretend to dogmatise about other races, also that he was 
dealing not with all societies but all that had any perman¬ 
ence. He argues that the promiscuous horde, where and 
when it is found, is to be explained as an abnormal case of 
retrogression due to a fortuitous scarcity of females resulting 
in polyandry, and he opposes to the theory of its pre¬ 
dominance the potency of sexual jealousy which might 
serve as only another name for the patriarchal power. On 
the whole the better opinion is certainly with Maine. His 
theory, at any rate, alone accords with a view of society so 
soon as it is seen to possess any degree of civilisation and 
social cohesion. 

It will be seen that Maine’s work, like that of most great 
thinkers, presents a singular coherence and intellectual 
elegance. It is distinguished also by an extraordinary 
wide range of vision. He lays under contribution with 
equal felicity and suggestiveness the Old Testament, the 
Homeric poems, the Latin dramatists, the laws of the 
Barbarians, the sacerdotal laws of the Hindus, the oracles 
of the Brehon caste, and the writings of the Roman jurists. 
In other words, he was a master of the Comparative Method. 
Few writers have thrown so much light on the development 
of the human mind in its social relations. We know now 
—a hundred disciples have followed in Maine’s footsteps 
and applied his teaching—how slow is the growth of the 
human intellect in these matters, with what painful steps 
man learns to generalise, how convulsively he clings in the 
infancy of civilisation to the formal, the material, the 
realistic aspects of things, how late he develops such 
abstractions as “ the State.” In all this Maine first showed 
the way. As Sir Frederick Pollock has admirably put it— 

Nowadays it may be said that " all have got the seed,” but 
this is no justification for forgetting who first cleared and sowed 
the ground. We may till fields that the master left untouched 
and one man will bring a better ox to yoke to the plough, and 
another a worse; but it is the master’s plough still. 

We may conclude with some remarks on Maine’s views 
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of the contemporary problems of political society. Maine 
was what, for want of a better term, may be called a 
Conservative, and, indeed, it may be doubted whether, 
with the single exception of Burke, any English writer has 
done more to provide English Conservatives with reasons 
for the faith that is in them. He has set forth his views 
in a collection of polemical essays under the title of Popular 
Government , which were given to the world in book form in 
1885. He viewed the advent of Democracy with more 
distrust than alarm—he appears to have thought it a form 
of government which could not last—and he has an un¬ 
erring eye for its weaknesses. 1 Indeed, his remarks on the 
facility with which Democracy yields itself to manipulation 
by wire-pullers, newspapers, and demagogues, have found 
not a little confirmation in such studies of the actual work¬ 
ing of democratic government as M. Ostrogorski’s Democracy 
and the Organisation of Political Parties . Maine emphasised 
the tyranny of majorities, the enslavement of untutored 
minds by political catchwords, their susceptibility to 
" suggestion,” their readiness to adopt vicarious opinion 
in preference to an intellectual exercise of their own volition. 
It is not surprising that the writer who had subjected the 
theories of the Social Contract to such merciless criticism 
sighed for a scientific analysis of political terms as the first 
step to clear thinking about politics. Here he was on 
strong ground, but for such an analysis we have yet to 
wait. 2 He seems to have placed his hopes in the adoption 
of some kind of written constitution which, like the American 
prototype, would safeguard us from fundamental changes 
by the caprice of a single assembly. But this is not the 
place to pursue such highly debateable matters. Enough 
if we say that the man who wishes to serve an apprentice¬ 
ship to an intelligent understanding of the political society 

1 Witness the characteristic sentence: “ On the whole they [i.e. the 
studies of earlier society] suggest that the differences which, after ages 
of change, separate the civilised man from savage or barbarian, are 
not so great as the vulgar opinion would have them. . . . Like the 
savage, he is a man of party with a newspaper for a totem . . . and 
like a savage he is apt to make of his totem his God.” 

* Something of the kind was done many years ago by Sir George 
Coraewall Lewis in his little book on the Use and Abuse of Political 
Terms. I have attempted to carry the task a step farther in an article 
which appeared in the form of a review of Lord Morley’s " History and 
Politics ” in the Nineteenth Century for March 1913. 
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PREFACE 

The chief object of the following pages is to indicate some of 
the earliest ideas of mankind, as they are reflected in Ancient 
Law, and to point out the relation of those ideas to modem 
thought. Much of the inquiry attempted could not have been 
prosecuted with the slightest hope of a useful result if there 
had not. existed a body of law, like that of the Romans 
bearing m its earliest portions the traces of the most remote’ 
antiquity and supplying from its later rules the staple of the 
civil institutions by which modern society is even now con¬ 
trolled. The necessity of taking the Roman law as a typical 
system has compelled the author to draw from it what may 
appear a disproportionate number of his illustrations; but 
it has not been his intention to write a treatise on Roman 
jurisprudence, and he has as much as possible avoided all 
discussions which might give that appearance to his work. 
The space allotted in the third and fourth chapters to certain 
philosophical theories of the Roman Jurisconsults has been 
appropriated to them for two reasons. In the first place 
those theories appear to the author to have had a wider and 
more permanent influence on the thought and action of the 
world than is usually supposed. Secondly, they are believed 
to be the ultimate source of most of the views which have 
been prevalent, till quite recently, on the subjects treated of 
m this volume. It was impossible for the author to proceed 
far with his undertaking without stating his opinion on the 
origin, meaning, and value of those speculations. 

H.S.M. 

London, January 1861. 
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CHAPTER I 


ANCIENT CODES 

InrwT 5 * criebrated system of jurisprudence known to th< 
“ n % employed language which implied that the body 
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but as a description, not wholly idealised, of a state of society 
known to the writer. However the fancy of the poet may 
have exaggerated certain features of the heroic age, the 
prowess otwarriors and the potency of gods, there s no 
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which we find the science of jurisprudence. The inquires 
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real and most important influence which, when‘ once enter¬ 
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i << Themis ” it is well known, appears m the later vr 
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the sun rising, culminating, and setting was a person and a 
divine person; the earth yielding her increase was a person 
and divine. As, then, in the physical world, so in the moral. 
When a king decided a dispute by a sentence, the judgment 
was assumed to be the result of direct inspiration. The 
divine agent, suggesting judicial awards to kings or to gods, 
the greatest of kings, was Themis . The peculiarity of the 
conception is brought out by the use of the plural. J£fremiste$y 
Themises, the plural of Themis, are the awards themselves, 
divinely dictated to the judge. Kings are spoken of as if 
they had a store of “ Themistes ” ready to hand for use; J 
but it must be distinctly understood that they are not laws, f 
but judgments. “Zeus, or the human king on earth,” 
says Mr. Grote, in his History of Greece, “ is not a law¬ 
maker, but a judge.” He is provided with Themistes, but, 
consistently with the belief in their emanation from above, 
they cannot be supposed to be connected by any thread of j 
principle; they are separate, isolated judgments. . 1 

Even in the Homeric poems, we can see that these ideas 
are transient. Parities of circumstance were probably com¬ 
moner in the simple mechanism of ancient society than 
they are now, and in the succession of similar cases awards 
are likely to follow and resemble each other. Here we have 
the germ or rudiment of a Custom, a conception posterior 
to that of Themistes or judgments. However strongly we, 
with our modern associations, may be inclined to lay down 
a priori that the notion of a Custom must precede that of 
a judicial sentence, and that a judgment must affirm a Custom 
or punish its breach, it seems quite certain that the historical 
order of the ideas is that in which I have placed them. The 
Homeric word for a custom in the embryo is sometimes 
“ Themis ” in the singular—more often “ Dike,” the meaning 
of which visibly fluctuates between a “ judgment ” and a 
“ custom ” or “ usage.” N< 5 /aos, a Law, so great and famous a 
term in the political vocabulary of the later Greek society, 
does not occur in Homer. 

This notion of a divine agency, suggesting the Themistes, 
and itself impersonated in Themis, must be kept apart from 
other primitive beliefs with which a superficial inquirer might 
confound it. The conception of the Deity dictating an entire 
code or body of law, as in the case of the Hindoo laws of Menu, 
seems to belong to a range of ideas more recent and more 
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advanced, “ Themis ” and “ Themistes ” are much less 
remotely linked with that persuasion which clung so long and 
so tenaciously to the human mind, of a divine influence 
underlying and supporting every relation of life, every social 
institution. In early law, and amid the rudiments of political 
thought, symptoms of this belief meet us on all sides. A 
supernatural presidency is supposed to consecrate and keep 
together all the cardinal institutions of those times, the State, 
the Race, and the Family. Men, grouped together in the 
different relations which those institutions imply, are bound 
to celebrate periodically common rites and to offer common 
sacrifices; and every now and then the same duty is even 
more significantly recognised in the purifications and expia¬ 
tions which they perform, and which appear intended to 
deprecate punishment for involuntary or neglectful disrespect. 
Everybody acquainted with ordinary classical literature will 
remember the sacra gcntilicia , which exercised so important 
an influence on the early Roman law of adoption and of wills. 
I And to this hour the Hindoo Customary Law, in which some 
I of the most curious features of primitive society are stereo- 
* typed, makes almost all the rights of persons and all the rules 

j of succession hinge on the due solemnisation of fixed cere- 

j monies at the dead man’s funeral, that is, at every point where 
! a breach occurs in the continuity of the family. 

Before we quit this stage of jurisprudence, a caution may 
be usefully given to the English student. Bentham, in his 
Fragment on Government , and Austin, in his Province of 
, Jurisprudence Determined , resolve every law into a command 

/ of the lawgiver, an obligation imposed thereby on the citizen, 
and a sanction threatened in the event of disobedience; and 
it is further predicated of the command , which is the first 
element in a law, that it must prescribe, not a single act, 
but a series or number of acts of the same class or kind. 
The results of this separation of ingredients tally exactly 
with the facts of mature jurisprudence; and, by a little 
straining of language, they may be made to correspond in 
form with all law, of all kinds, at all epochs. It is not, how¬ 
ever, asserted that the notion of law entertained by the 
i generality is even now quite in conformity with this dissection; 
and it is curious that, the farther we penetrate into the 
] primitive history of thought, the farther we find ourselves 
j from a conception of law which at all resembles a compound 
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of the elements which Bentham determined. It is certain / 
that, in the infancy of mankind, no sort of legislature, not , 
even a distinct author of law, is contemplated or conceived f 
of. Law has scarcely reached the footing of custom; it is 
rather a habit. It is, to use a French phrase, “ in the air.” 

The only authoritative statement of right and wrong is a 
judicial sentence after the facts, not one presupposing a law I; 
which has been violated, but one which is breathed for the f 
first time by a higher power into the judge’s mind at the f 
moment of adjudication. It is of course extremely difficult « 
for us to realise a view so far removed from us in point both 
of time and of association, but it will become more credible 
when we dwell more at length on the constitution of ancient 
society, in which every man, living during the greater part of 
his life under the patriarchal despotism, was practically con¬ 
trolled in all his actions by a regimen not of law but of caprice. 

I may add that an Englishman should be better able than 
a foreigner to appreciate the historical fact that the 
“ Themistes ” preceded any conception of law, because, amid 1 
the many inconsistent theories which prevail concerning the 
character of English jurisprudence, the most popular, or at / 
all events the one which most affects practice, is certainly L , 
a theory which assumes that adjudged cases and precedents ' 
exist antecedently to rules, principles, and distinctions; 
The “Themistes” have too, it should be remarked, the 
characteristic which, in the view of Bentham and Austin, t 
distinguishes single or mere commands from laws. A true \ 
law enjoins on all the citizens indifferently a number of acts \ 
similar in class or kind; and this is exactly the feature of a j 
law which has most deeply impressed itself on the popular 
mind, causing the term “ law ” to be applied to mere uni¬ 
formities, successions, and similitudes. A cottwicmd pre¬ 
scribes only a single act, and it is to commands, therefore, 
that “ Themistes ” are more akin than to laws. They are ; 
simply adjudications on insulated states of fact, and do not 
necessarily follow each other in any orderly sequence. 

The literature of the heroic age discloses to us law in the 
germ under the “Themistes” and a little more developed 
in the conception of “ Dike.” The next stage which we 
reach in the history of jurisprudence is strongly marked and 
surrounded by the utmost interest. Mr. Grote, in the second 
part and second chapter of his History, has fully described 
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the mode in which society gradually clothed itself with a 
different character from that delineated by Homer. . Heroic 
kingship depended partly on divinely given prerogative, and 
partly on the possession of supereminent strength, courage, 
and wisdom. Gradually, as the impression of the monarch’s 
sacredness became weakened, and feeble members occurred 
in the series of hereditary kings, the royal power decayed, 
and at last gave way to the dominion of aristocracies.. If 
language so precise can be used of the revolution, we might 
say that the office of the king was usurped by that council 
of chiefs which Homer repeatedly alludes to and depicts. 
At all events from an epoch of kingly rule we come every¬ 
where in Europe to an era of oligarchies; and even where the 
name of the monarchical functions does not absolutely dis¬ 
appear, the authority of the king is reduced to a mere shadow. 
He becomes a mere hereditary general, as in Lacedaemon, a 
mere functionary, as the King Archon at Athens, or a mere 
formal hierophant, like the Rex Sacrificulus at Rome. In 
Greece, Italy, and Asia Minor, the dominant orders seem to 
have universally consisted of a number of families united by 
an assumed relationship in blood, and, though they all appear 
at first to have laid claim to a quasi-sacred character, their 
strength does not seem to have resided in their pretended 
sanctity. Unless they were prematurely overthrown by 
the popular party, they all ultimately approached very 
closely to what w r e should now understand by a political 
aristocracy. The changes which society underwent in the 
communities of the further Asia occurred of course at periods 
long anterior in point of time to these revolutions of the 
Italian and Hellenic worlds; but their relative place in 
civilisation appears to have been the same, and they seem to 
have been exceedingly similar in general character. There 
is some evidence that the races which were subsequently 
united under the Persian monarchy, and those which peopled 
the peninsula of India, had all their heroic age and their era 
of aristocracies; but a military and a religious oligarchy 
appear to have grown up separately, nor was the authority 
of the king generally superseded. Contrary, too, to the 
course of events in the West, the religious element in the East 
tended to get the better of the military and political. Military 
and civil aristocracies disappear, annihilated or crushed into 
insignificance between the kings and the sacerdotal order; 
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and the ultimate result at which we arrive is, a monarch 
enjoying great power, but circumscribed by the privileges 
of a caste of pnests. With these differences, however, that 
m the Easj; aristocracies became religious, in the West civil 
or political, the proposition that a historical era of aristo¬ 
cracies succeeded a historical era of heroic kings may be 
considered as true, if not of all mankind, at all events of all 
branches of the Indo-European family of nations. 

The important point for the jurist is that these aristocracies 
were universally the depositaries and administrators of law. 

1 hey seem to have succeeded to the prerogatives of the king, 
with the important difference, however, that they do not 
appear to have pretended to direct inspiration for each 
sentence. The connection of ideas which caused the lodg¬ 
ments of the patriarchal chieftain to be attributed to super- 
uman dictation still shows itself here and there in the claim 
of a divine origin for the entire body of rules, or for certain 
parts of it but the progress of thought no longer permits the 
solution of particular disputes to be explained by supposing 
an extra-human interposition. What the juristical oligarchy i 
now claims is to monopolise the knowledge of the laws, to / 
have the exclusive possession of the principles by which/ 
quarrels are decided. We have in fact arrived at the epoch/ 
of Customary Law. Customs or Observances now exist as J 
substantive aggregate, and are assumed to be precisely known 
to the aristocratic order or caste. Our authorities leave us 
no doubt that the trust lodged with the oligarchy was some¬ 
times abused, but it certainly ought not to be regarded as a 
mere usurpation or engine of tyranny. Before the invention 
of writing, and during the infancy of the art, an aristocracy 
invested with judicial privileges formed the only expedient ? 
by which accurate preservation of the customs of the race / 
or tribe could be at all approximated to. Their genuineness / 

™™iw* far ? P? ss . lb1 ^ m sured by confiding them to the / 
recollection of a limited portion of the community. / 

The epoch of Customary Law, and of its custody by a 
privileged order, is a very remarkable one. The condition 
of the jurisprudence which it implies has left traces which 
may still be detected m legal and popular phraseology. The 
law, thus known exclusively to a privileged minority; whether 
a caste, an anstocracy, a priestly tribe, or a sacerdotal collecre 
is true unwritten law. Except this, there is no such thing a' 
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unwritten law in the world. English case-law is sometimes 
spoken of as unwritten, and there are some English theorists 
who assure us that if a code of English jurisprudence •were 
prepared we should be turning unwritten law into written 
a conversion, as they insist, if not of doubtful policy, at all 
events of the greatest seriousness. Now, it is quite true that 
there was once a period at which the English common law 
might reasonably have been termed unwritten. The elder 
English judges did really pretend to knowledge of rules, 
principles, and distinctions which were not entirely revealed 
to the bar and to the lay-public. Whether all the law which 
they claimed to monopolise was really unwritten, 1S exc ®® d ‘ 
inglv questionable; but at all events, on the assumption that 
there was once a large mass of civil and criminal rules 
known exclusively to the judges, it presently ceased to be 
unwritten law. As soon as the Courts at Westminster Hall 
began to base their judgments on cases recorded, whether 
in the year books or elsewhere, the law which they adminis¬ 
tered became written law. At the present moment a rule of 
English law has first to be disentangled from the recorded 
facts of adjudged printed precedents, then thrown into a 
form of words varying with the taste, precision, and know¬ 
ledge of the particular judge, and then applied to the circum- 
stances of the case for adjudication. But at no stage of this 
process has it any characteristic which distinguishes it from 
written law. It is written case-law, and only different from 
code-law because it is written in a different way. 

| From the period of Customary Law we come to another 
S sharply defined epoch in the history of jurisprudence We 
I arrive at the era of Codes, those ancient codes of which the 
! Twelve Tables of Rome were the most famous specimen, in 
Greece, in Italy, on the Hellenised sea-board of Western Asia, 

, these codes all made their appearance at periods much the 
I same everywhere, not, I mean, at penods identical in point 
1 of time, but similar in point of the relative progress of each 
! community. Everywhere, in the countries I have named, 
laws engraven on tablets and published to the people take 
/ the place of usages deposited with the recollection of a privi¬ 
leged oligarchy. It must not for a moment be supposed that 
the refined considerations now urged m favour of what is 
called codification had any part or place in the change I 
have described. The ancient codes were doubtless originally 
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suggested by the discovery and diffusion of the art of writing. 

It is true that the aristocracies seem to have abused their 
monopoly of legal knowledge; and at all events their exclu¬ 
sive possession of the law was a formidable impediment to 
the success of those popular movements which began to be 
universal in the western world. But, though democratic I 
sentiment may have added to their popularity, the codes ! 
were certainly in the main a direct result of the invention J 
of writing. Inscribed tablets were seen to be a better f 
depositary of law, and a better security for its accurate J 
preservation, than the memory of a number of persons how- / 
ever strengthened by habitual exercise. I 

The Roman code belongs to the class of codes I have been 
describing. Their value did not consist in any approach to t 
symmetrical classifications, or to terseness and clearness of / 
expression, but in their publicity, and in the knowledge which / 
they furnished to everybody, as to what he was to do, and * 
what not to do. It is, indeed, true that the Twelve Tables 
of Rome do exhibit some traces of systematic arrangement, 
but this is probably explained by the tradition that the framers 
of that body of law called in the assistance of Greeks who 
enjoyed the later Greek experience in the art of law-making. 

The fragments of the Attic Code of Solon show, however, that 
it had but little order, and probably the laws of Draco had 
even less. Quite enough too remains of these collections, 
both in the East and in the West, to show that they mingled 
up religious, civil, and merely moral ordinances, without 
any regard to differences in their essential character; and 
this is consistent with all we know of early thought from other 
sources, the severance of law from morality, and of religion 
from law, belonging very distinctly to the later stages of , 
mental progress. j 

But, whatever to a modem eye are the singularities of these 
Codes, their importance to ancient societies was unspeakable. 

The question—and it was one which affected the whole 
future of each community—was not so much whether there 
should be a code at all, for the majority of ancient societies ^ 
seem to have obtained them sooner or later, and, but for the I f 
great interruption in the history of jurisprudence created by / / 
feudalism, it is likely that all modern law would be distinctly/ / 
traceable to one or more of these fountain-heads. But th i I 
point on which turned the history of the race was, at what 
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[ period, at what stage of their social progress, they should have 
/ their laws put into writing. In the western world the plebeian 
lor popular element in each state successfully assailed the 
I oligarchical monopoly, and a code was nearly universally 
/ obtained early in the history of the Commonwealth. But in 
/ the East, as I have before mentioned, the ruling aristocracies 
/ tended to become religious rather than military or political, 

I and gained, therefore, rather than lost in power; while in 
| some instances the physical conformation of Asiatic countries 
had the effect of making individual communities larger and 
more numerous than in the West; and it is a known social 
law that the larger the space over which a particular set of 
institutions is diffused, the greater is its tenacity and vitality. 
From whatever cause, the codes obtained by Eastern societies 
were obtained, relatively, much later than by Western, and 
wore a very different character. The religious oligarchies of 
Asia, either for their own guidance, or for the relief of their 
memory, or for the instruction of their disciples, seem in all 
cases to have ultimately embodied their legal learning in a 
code; but the opportunity of increasing and consolidating 
their influence was probably too tempting to be resisted. 
Their complete monopoly of legal knowledge appears to have 
enabled them to put off on the world collections, not so 
much of the rules actually observed as of the rules which 
the priestly order considered proper to be observed. The 
Hindoo code, called the Laws of Menu, which is certainly 
a Brahmin compilation, undoubtedly enshrines many genuine 
observances of the Hindoo race, but the opinion of the best 
contemporary orientalists is, that it does not, as o. whole, 
represent a set of rules ever actually administered in Hindo- 
stan. It is, in great part, an ideal picture of that which, in 
the view of the Brahmins, ought to be the law. It is con¬ 
sistent with human nature and with the special motives of 
their authors, that codes like that of Menu should pretend to 
the highest antiquity and claim to have emanated in their 
complete form from the Deity. Menu, according to Hindoo 
mythology, is an emanation from the supreme God; but the 
compilation which bears his name, though its exact date is 
not easily discovered, is, in point of the relative progress of 
Hindoo jurisprudence, a recent production. 
r Among the chief advantages which the Twelve Tables and 
I similar codes conferred on the societies which obtained them, 
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was the protection which they afforded against the frauds 

denravaSon e fnH°i 1S K rChy and also a S ainst the spontaneous 
The Ro^an ft/ debasem « nt of the national institutions. 

1 he Roman Code was merely an enunciation in words of the 
existing customs of the Roman people. Relatively to the 
progress of the Romans in civilisation, it was a remarkably 

sodetv'had w 1 * W “ P“ b ] ished at a time when Roman 
fn whih d - ^ & em . er S ed fr °m that intellectual condition 
n y hld J civil obligation and religious duty are inevitable 
confounded. Now a barbarous society practising a body of 

ab olu m telv S S 0 f d > t0 S ° me 6Special daa 8 er s which may be 
v,lh?f t y f ^ I , t0 lts progress m civilisation. The usages f 
uhich a particular community is found to have adnnted g m I 

are'onThT “l itS P ri . mi ‘ ive seat s are generally those which I 

welhbeint and filhe^ t0 p /° m ° te . its P^'cal and moral 
wen bein and, if they are retamed m their integrity until 

new social wants have taught new practices, the upward 
march of society is almost certain. But unhappily there is 
a law of development which ever threatens to operate upon l 
unwritten usage. The customs are of course Obeyed ? by 
multitudes who are incapable of understanding the true 
ground of their expediency, and who are therefore teft 
mevilabty to invent superstitious reasons for their perman- / 
A *P roces ? then commences which may be P shortIv 

usave be v b h ^ aymg tbat usage wbich is reasonable generate! 
usage which is unreasonable. Analogy, the most valuable 
of instruments in the maturity of jurisprudence is the mr>.t 
dangerous of snares in its infancy.^ rffi and o££ 
ances, originally confined, for ^ood reasons to a sinde' 
description of acts, are made to apply to all acts of the same 
class, because a man menaced with the anger of the gods for i 

thW g ^ V atural terror m dohig any otlZ 1 

thing which is remotely like it. After one kind of fL w / 

extended^o 1 all'fothe prohibition is? 

occasionally depends '^orT^nalogi^' th^niosth^micSilh^So 6 ? 

agam a wise provision for insuring general Xlints'1 

tKr 8 -^ T g routines of ceremonial ablution- and 
that division into classes which at a particular crisis of sodal 
history is necessary for the maintenance of the nationa ! 

“ de ™ tes , mt0 the most disastrous and blighting? 
of all human institutions—Caste, The fate of the Hindoo' 
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law is, in fact, the measure of the vaiueQfthe^mancode 
Ethnology shows us that the Romans and the Hindoos sprang 
from the s^me original stock, and there is indeed a striking 
resemblance between what appear to have been their original 
customs. Even now, Hindoo jurisprudence has a substratum 
of forethought and sound judgment, but inratmnal imitat o 
has engrafted in it an immense apparatus of c ™ el absurdit . 
From these corruptions the Romans were protectedbythair 
‘code. It was compiled while the usage was still wholesome, 
land a hundred years afterwards it might have been too at^ 
The Hindoo law has been to a great extent embodied in 
writing, but, ancient as in one sense are the c pmpendia which 
still exist in Sanskrit, they contain ample evidence that they 
were drawn up after the mischief had been done. We ar 
not of course entitled to say that if the Twelve Tables had 
not been published the Romans would have been condemned 
to a civilisation as feeble and perverted as that of the Hindoos, 
but thus much at least is certain, that with their code they 
, r_nViorma rtf cA nfili3.nT)v a destiny• 
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CHAPTER II 
legal fictions 

fa an end^wlTat ralfed ite sTO b t died “ a Code ' there 

Henceforward the changes efferfpH P ° nt ^ ne -r US deveI opment. 
are effected deliberaSv .n^ f “ lt > lf effected at all 
to suppose that the ^customs 0 ^ 7 ^ 
unaltered during the whole of the bne ffi m ^ ™ mained 
the immense—interval betwp»t, n • ? g T ? ome instances 
archal monarch and their publication r Y a patri ' 

unsafe too to affirm that no Srt of the aker WOuId be 

deliberately. But from thelittlO the f terat,on was effected 

of kw during this period, we are ustified”° W ° f the pr0gress 

purpose had the very smallest ih a re d S j U ® Wg that set 
Such innovations on the earliest,?«? m Producing change, 
appear to have been dictated bWeer g6S aS 1 1Sclose thf ™selves 
which, under our present mp^i ^^and modes of thought 
to comprehend. A^ewerabett? ldltl0ns < we «« unable 
Wherever, after thk epoch we ; W6V ^' with the Codes, 

modification we are a Me tn Jh- * he COurse of legal 

desire of improvement or at alfe ^ 6 / 4 t0 the “nscio^s 

other than those which were a med'a^ffi the" 115 — 8 ° bjeCtS 
It may seem at first sight that™™! f h Punitive times, 

trusting can be elicited from the"hrito a rl Pr0 f P ? Siti , 0nS WOrth 
subsequent to the codes. The field is tee ^ ? f ® gal systems 
sure that we have included a suffieillt V T' We cann °t be 
m our observations, o^hatw e a 0c u l Sf"/ phenome ™ 
which we have observed But th» ! y understand those 
to be more feasible, if™ econstiJ^LTu*^ wiiI b « seen 
the distinction between station !™^ ep ° ch of codes 
begins to make itself felt pr ° gresslve societies 

hat we are concerned and n o t ffing ht ^ Wssive 

than their extreme fewness In ** more re markaMe 
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+ , , j T U P tone Of thought common among 

history of the world. Th would be matenally 

us, all our hopes, fears and °n , q{ ^ 

affected, if we had vividl?, P«°, ^ H£e . K b indisputable 

gressive races to the J. , mank ; nd has never shown 

that much the dJfl institutions should be im- 

a particle of desire that its ci 1 , comp i e teness was 

proved since the moment i\ n S0I ^ e permanent 
first given to them by thei occas i 0 nally been violently 

record. One set of usages has occasiona y^ ^ ^ a 
overthrown and su P er , s 5 ded /supernatural origin, has been 

primitive code, pretending t^P. nto ^ mQSt su rp n sing 

greatly extended, a sacerdotal commentators; but, 

forms, by the perversi y ld there has been nothing 

except in a sma 1 sect ? n 0 Tia legal system. There has 

like the gradual unmlioratio wtead of the civilisation ex- 
been material civihsation, but, i t dThe study 

panding the ^'^^^“ndition affords us some clue to the 
of races in theii-primitive co ^ ain 5nciet i e5 has stopped, 

point at whichRedevelopment oTcerta passed beyond 

We can see that 

a stage which occurs i a roleofTaw is not yet discriminated 
kind, the stage at which a ru ^ of such a society con- 
from a rule of religion. religious ordinance should be 

sider that the transgression of a reugi 0 f a civil 

punished by civil correction. In China 

duty exposes the dehna progress seems to have been 

this point has been passed, are coex tensive with 

there arrested, because the civ We The diffe rence 

all the ideas of which the t 1 soc i e ties is, however, 

between the stationary and P ^ • has yet to penetrate, 

one of the great secrets wduch mqmry * 0 place the con- 

Among partial “P^ 0 ^ ^ the last chapter. It may 
siderations urged at the end £ to succeed in the 

further be remarkedthat no 1 one the ^nary 

investigation who docs n ^ rul6) the progressive the 

condition of the huma ; j; SDensa ble condition of success 
exception. And of Romanlaw in all its principal 

history of any is tolerably well ascer- 

‘i’S. » *» *”• “ ™ F °- 
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Se ifi6d forthebetter - or for what the authors of 

the modification conceived to be the better, and the course 

the 1 m^t°ofT nt was , continued through periods at which all 
it Zl h i Uman tho "S ht and motion materially slackened 

stagnation r6peatedIy threatened to d °wn into 

Wkh 0 r"snecTto e ! f hlr> at ^ ^ Passive societies, 
respect to them it may be laid down that social neces- 

Law wt *T a 0pm ’°? a / e . al r ays more or less in advance of 
♦!? 7 C ? me ‘. ndefiniteI y ne ar to the closing of the gap 

Law is stahlt™ th Ut ? +- aS a P er P etuaI tendency to reopen? 
i.aw is stable, the societies we are speaking of are progressive 

Jtj?T r ° r ? ss happiness of a people depeKnTe' 
d f „ promptitude with which the gulf is narrowed. 

rP<^P^ er t!, pr0p0S1 - t10 ? ° f some value ma y be advanced with 
wkh societv 6 Th?, 01 “ b 7 Wh ‘ Ch ^ is brou f? ht int0 harmony 

i ^ 1 ^ w 

rimes two of them will be seen operating together, and there 

otoer rf th?m em R have , esca P ed the influence of one or 
otner of them. But I know of no instance in which the order 

histoid* nf Pearai J C l haS b -£ en chan S ed or inverted. The early 
history of one of them, Equity, is universally obscure and 

re^ormatonf n? ^° Ugbt IT 0 ™® that certain is ° Iated statutes, 
reformatory of the civil law, are older than anv ecmitahle 

jurisdiction My own belief is that remedial Equity is every- 
strict!?^^tae h itw? I W dla l L l giSlati0n; but ’ sho “ ld tbis be n°t 

foiing e tTe e orig?n S an?; ** “ brt “ tiaI Muence in trans ' 
H J®-P> oy th t w f ,rd “ fict ’°n ” in a sense considerably wider 

andwkh E ” g “u laWyerS &re accus tomed to^use it, 
y * “ ean ‘ n § much more extensive than that which 
belonged to the Roman “ fictiones.” Fictio, in old Roman 
law, is properly a term of pleading, and signifies a false 
averment on the part of the plaintfff which toe defendant 
was not allowed to traverse; such, for example as an a ve? 
ment that the plaintiff was a Roman citizen? when in truth 
he was a foreigner. The object of these “ fictiones? was 
of course^ to give jurisdiction, and they therefore strongly 
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resembled the allegations in the writs of the English Queen’s 
resemoiea ine g which those Courts contrived to 

u2n> the jurisdiction of the Common Pleas :—the alle ^ tl0 “ 
thatMhe defendant was in custody of the king s ™“ s hal, 
that the plaintiff was the king’s debtor, and could not pay his 
debt bv reason of the defendant’s default. But I now employ 
the expression “Legal Fiction” to sigmfy any assumption 

"Petk Toth 'ofthf English Case-law and of ^ Roman 
Responsa Prudentum as resting on fic ^ s * . \ b th 
^vamnles will be examined presently. The Jact is m do™ 

alwavs Present At a particular stage of social progress they 

s io s, , a“s“'s 

iSSto”io”Su»g clothes, end t,k-„ to Ms«js 

tion. The rule of law remains sticking m the system, but 
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role K h / S ^ een Ion S a S° undermined, and a new 

riiffie,, f • ? f U “ der ltS cover ' Hence ‘here is at once a 

difficulty m knowing whether the rule which is actuallv 

ever to 

pnine away the legal fictions which, fa spite of some reTen? 
legisl ative improvements, are still abundant in it. 

tn znn;Ji eXt 1 f t . rumen . ta lity by which the adaptation of law 
° n e d “ P*«P'- -d claiming inSnfalty 

tteFicf! rEet T ,° r - 0f the En § Iish Chancellors, differs from 

eren t wffht;: h ; n n each T P re ^ d it, in that the inte™ 
xerence with law is open and avowed. On the other hand 

wh chTomesTfte^tth^-t 16 ,^ 111 ° f ^ 

ft 1 V n that lts claim t0 authority is grounded 

sraesyis ssssf JaS 

it faWhefom h nf enaCt T ntS - f 3 l^ture which, whether 

i 

ff! ?V“ e . ame . Il0rat mg instrumentalities. It differs from 
Legal Fictions just as Equity differs frnm * T 01 ? 3 

SSSsSSSSESSS 
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llSSi 

cK; >■—=■» 

selves of so convenient a term as Legisiauo [ l r 

isgsisgi 

Ss^SjSsgsS 

moreover, a ?^ conventional knguage bears 

^sii^svsi^sx 

transformation. 0 ^ n «itnmed to the extension, 

^fSsEt;tssSi 

jurisSce. % fS^nsMe^s u^cknowSed” 
is effected is not so mu ^“ f ur w a ] system which 
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aHnihl a d °, UbIe la " guage and entertain, as it would appear, 
a double and mconsistent set of ideas. When a group of facts 

TouLo ZT English K Court adjudication, the whole 

assumes that dlscuss '9 n between the judge and the advocate 
assumes that no question is, or can be, raised which will call for 
the apphcation of any principles but old ones, or any dis- 

teken h b , Ut , 'f'H 1 as have lon S since been allowed, ht is 
rfknown'h V°h g m nt6d that there is s °mewhere a rule 
Ih.W i T,'u " C v W1 cover the facts of the dispute now 
JW and that » lf such a rule be not discovered, it is only 

f rth,™- neC f ^7 P a . tience > knowledge, or acumen is not 
forthcoming to detect it. Yet the moment the judgment has 

avow/d? 1 ^ 1 ^ and re P orted > we slide unconsciously or un- 
vowedly into a new language and a new train of thought 

The rnil, adm r t t? t . the new decisi °n has modified the kw! 
The rules applicable have, to use the very inaccurate expres- 

. n s ° metl ® es employed, become more elastic. In fact they 
have been changed. A clear addition has been made to the 

K e T'- and th u Can0n of law elicited by comparing the 
obtain^ 'f th n0t the Sa f me with that which would have been 
° bta f? d ^Jbe senes of cases had been curtailed by a single 

that a P e ' The v Ct that the old ™ le has been repealed, and 

fa the St°of th S rep aCed e,udes us ’ because we are not 
m the habit of throwing into precise language the legal for¬ 
mulas which we derive from the precedent, so that a change 

gknfag hT„' S n t 0t 6aS1 7 detected unless ^ « violent and 
g ™’ g - 1 shall not now pause to consider at length the causes 
which have led English lawyers to acquiesce i/these c“ 
anomalies. Probably it will be found that originally it was the 
received doctrine that somewhere, in nubitus ox in gremio 
wagirfratowB, there existed a complete, coherent, symmetri- 
nr! b° d | y of ®ughsh law, Of an amplitude sufficient tofumish 
pnncipies which would apply to any conceivable combina- 
1 ™. stan “s. The theory was at first much more 

ha rt ^ K g b ( e ' ev f d ? n than it is now ,and indeed it mav have 
had a better foundation. The judges of the thirteenth century 

vealedT tht h ^ 5V h T c ? mmand a mine of law unre- 
™ al ® d ( * barand t0 ^ lay-public, for there is some 
reason for suspecting that m secret they borrowed freelv 

Roman and 5, lways . wisel Y> from current compendia of the 
fonn T, ^ Can *° 1 l la J s ‘. J But that storehouse was closed so 
soon as the points decided at Westminster Hall became 
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numerous enough ™PI^ y fo a r centuries Engfe^ practitioners 
of jurisprudence, and n , ronvev the paradoxical 

& Si “ ssirsK 

th ?>' h ^LTn„lish comm d 0 ’ n l a w, with some assistance from 
^Court of Chance^and from Parliament, are coextensive 

with the complicated interests of moder^soaety. 

have noticed, was taown ^^"of he karned in the 
^nr^oTStesprses varied apodJJ-t 

different periods of the BwWjgJ'“JS on 
its whole course they consisted rtjqtogxogK ^ 
authoritative written docmnaitejaBdat ^ h 7 ^ 

clusively collections ^ W^^djusted itself to the 

TableS ’ fon thaUhe text ofthe'o?! Code remained unchanged, 
assumption that the text 01 de all glosses and com- 

There was the express ra . le ' Xt anv interpretation 

ments, and no one openly. waS sa f e f rom revision 

of it, however eminent the point 0 f fact, Books 

on appeal to the venerabl • q{ 1 ^ Hin . jurisconsults 

of Responses bearing , tK a t of our reported 

obtained an authority at least equal to th t ^ P 
cases, and constantly modified extended U l xhe 

tically overruled the provisions of the D“m‘l g 

authors of the new ^dfdous respect for the 

letter oftheCode^Oiey were merely explaining it, deciphering 

piecing texts together, by ,J , g d by speculating on 
which actually P r e 5 c n ted t h ernselves ana Dy P 

its possible application to ^J^^Trived from’the 
introducing principles of ych fell under their 

exegesis of other ^"/““variSy of canons which 
observation they educed t compilers of the Twelve 

had never been dreamed o by the ^np tQ be £ound 

to? S 
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oft the ground of their assumed conformity with the Code, 
but their comparative authority depended on the reputation 
of the particular jurisconsults who gave them to the world. 
Any name of universally acknowledged greatness clothed a 
Book of Responses with a binding force hardly less than that 
which belonged to enactments of the legislature; and such 
a book m its turn constituted a new foundation on which a 
further body of jurisprudence might rest. The Responses of 
the early lawyers were not however published, in the modem 
sense, by their author. They were recorded and edited by 
his pupils, and were not therefore in all probability arranged 
according to any scheme of classification. The part of the 
students m these publications must be carefully noted, be¬ 
cause the service they rendered to their teacher seems to have 
been generally repaid by his sedulous attention to the pupils’ 
education. The educational treatises called Institutes or 
Commentaries, which are a later fruit of the duty then recog¬ 
nised, are among the most remarkable features of the Roman 
system. It was apparently in these Institutional works 
and ^ not m the books intended for trained lawyers, that 
the jurisconsults gave to the public their classifications and 
their proposals for modifying and improving the technical 
phraseology. 

In comparing the Roman Responsa Prudentum with their 
nearest English counterpart, it must be carefully borne in 
mind that the authority by which this part of the Roman 
jurisprudence was expounded was not the bench , but the bar. 
The decision of a Roman tribunal, though conclusive in the 
particular case, had no ulterior authority except such as was 
given by the professional repute of the magistrate who 
happened to be in office for the time. Properly speaking 
there was no institution at Rome during the republic analo¬ 
gous to the English Bench, the Chambers of Imperial Ger¬ 
many, or the Parliaments of Monarchical France. There 
were magistrates indeed, invested with momentous judicial 
functions m their several departments, but the tenure of the 
magistracies was but for a single year, so that they are much 
less aptly compared to a permanent judicature than to a 
cycle of offices briskly circulating among the leaders of the 
bar. Much might be said on the origin of a condition of things 
which looks to us like a startling anomaly, but which was in 
fact much more congenial than our own system to the spirit 
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effects which might on the whole have been expected from it. 

It did not, for example, popularise the Roman law-it did not, 
as in some of the Greek republics, lessen the effort of intel 
lect required for the mastery of the science, although 
diffusion and authoritative exposition were Wfd by ™ 
artificial barriers. On the contrary, if it had not been tor the 
operation of a separate set of causes, there were strong prob- 
abilities that the Roman jurisprudence would have 
as minute, technical, and difficult as any system which has 
since prevailed. Again, a consequence which might still more 
naturally have been looked for, does not appear at any time 
to have exhibited itself. The jurisconsults, until the liberties 
of Rome were overthrown, formed a class which was quite 
undefined and must have fluctuated greatly in numbers, 
nevertheless, there does not seem to have existed a d° ub t as 

to the particular individuals whose °P in } on >, 11 '„ them The 
tion, was conclusive on the cases submitted to them. The 
vivid pictures of a leading jurisconsults daily practice 
which abound in Latin literature—the clients from the coun- 
trv flocking to his antechamber m the early morning, and 
Z students standing round with their note-books to record 
the great lawyer’s replies-are seldom or never identified 
It aS riven period with more than one or two conspicuous 
names Owing too to the direct contact of the client and the 
advocate the Roman people itself seems to have been always 
alive to the rise and fall of professional reputation, and there 
is abundance of proof, more particularly in the well-known 
oration of Cicero, Pro Murana, that the reverence of the 
commons for'forensic success was apt to be excessive rather 

th We d c“'doubt that the peculiarities which have been 

noted in the instrumentality by which the development of 
theRoman law was first effected, were.the .source of its 
characteristic excellence, its early wealth m 
growth and exuberance of principle '■vas ostered in pa ^ 
hv the competition among the expositors of the law, an 
influence wholly unknown where there exists * -Bench, the 
dep” sitaries intrusted by king or commonwealth with the 
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prerogative of justice. But the chief agency, no doubt was 

ne^fof^iled muitiplication of cases for legal decision. 
The state of facts which caused genuine perplexity to a 
country client was not a whit more entitled to form the basis 

of ?° n i SU * S Res P onse > or Ie 2 al decision, than a set 

of hypothetical circumstances propounded by an ingenious 
pupil. All combinations of fact were on predsely theTame 
footing, whether they were real or imaginary. It was nothin* 
to the jurisconsult that his opinion was overruled for the 
moment by the magistrate who adjudicated on his client’s 

teal know! ? at ma f Strate ha PP ened *0 rank above him in 
•J? i^ owled ? e °r the esteem of his profession. I do not 
indeed, mean it to be inferred that he would wholly omit to 
consider his client’s advantage, for the client w^ inTarlte 
the Sr^t lawyer’s constituent and at a later period his 

tWfoth b f e mam ro f d ‘° the rewar ds of ambition lay 
nn^w? K g0 °* °P lm on of his order, and it is obvious that 
under such a system as I have been describing this was much 
more likely to be secured by viewing each case as an illus- 

mle thalT*^ Pr ; nC ' P ' e ’ .° r an exem plification of a broad 
rule, than by merely shaping it for an insulated forensic 

triumph. A still more powerful influence must have been 
exercised by the want of any distinct check on the suggestion 
or invention of possible questions. Where the data g fan be 
multiplied at pleasure, the facilities for evolving a general 
rule are immensely mcreased. As the law is administered 
among ourselves, the judge cannot travel out of the sets of 
facts exhibited before him or before his predecessors. Accord¬ 
ingly each group of circumstances which is adjudicated upon 
receives, to employ a Gallicism, a sort of consecration P It 
acquires certain qualities which distinguish it from every 
other case genuine or hypothetical. But at Rome as I have 
attempted to explain, there was nothing resemblng a Bench 
or Chamber of judges; and therefore no combination of facto 
s f. ed any P artlc ular value more than another. When a 
n d S y J ame for °P Imon before the jurisconsult, there was 
t PreVe 1 a person endowed with a nice perception 
entirf ctes T once Proceeding to adduce and consider an 

entire class of supposed questions with which a particular 
feature connected it. Whatever were the practi^l advice 
given to the client, the responsum treasured up in the note¬ 
books of listening pupils would doubtless contemplate °h e 
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circumstances as governed by a great principle or included 
in a sweeping rule^ Nothing like this has ever been possible 
among oursefves, and it should be acknowledged that m many 
criticisms passed on the English law the manner in which i 
has been enunciated seems to have been lost sight of. Th 
hesitation of our courts in declaring principles may be much 
more reasonably attributed to the comparative s^tiness t 
our precedents, voluminous as they appear to him who 
acquainted with no other system, than to the temper of ou 
iudges It is true that in the wealth of legal principle we are 
considerably poorer than several modem ^°P ea ^ ^ at - 10 ^; 
But they, it must be remembered, took the Roman ju 
prudence for the foundation of their civil mstitutions T y 
built the debris of the Roman law into their walls , but in the 
materials and workmanship of the residue there is not much 
which distinguishes it favourably from the structure erected 

b ^The p^mdof ^RoMn freedom was the period du^gwhich 
the stamp of a distinctive character was impressed on the 
RomSisprudence; and through all the earlier part of it, 
it was by the Responses of the jurisconsults that the develop¬ 
ment of the law was mainly carried on. But as we approac 
the fall of the republic there are signs that the 
assuming a form which must have been fatal to their farther 
expansion. They are becoming systematised and reduced into 
compendia. Q. Mucius Saevola, the Pontifex, ^ 
published a manual of the entire Civil Law and there are 
traces in the writings of Cicero of growing disrelish for the 
old methods, as compared with the more active instruments 
of legal innovation. Other agencies had in fact by this time 
been^brought to bear on the law. The Edict, or annual pro- 
clamationof the Praetor, had risen into credit as the principal 
engine'of 1 law reform, aid L. Cornelius Sylla by —g to 
be^enacted the great group of statutes called the Leges 
Cormlte had shown what rapid and speedy improvements 
™ he Effected by direct legislation. The final blow to the 
Responses was dealt by Augustus, who limited to a few lead¬ 
ing mrisconsults the right of giving binding opinions on cases 
submitted to them, a change which, though it brings us 
the ideas of the modem world, must obviously have altered 

fundamentally the characteristics of the leg ^ P ™/ eSS “oeriod 
the nature of its influence on Roman law. At a later period 
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another school of jurisconsults arose, the great lights of juris¬ 
prudence for all time. But Uipian and Paulus, Gaius and 
Papiman, were not authors of Responses. Their works were 
regular treatises on particular departments of the law more 
especially on the Prator’s Edict. ' 

The Equity of the Romans and the Prastorian Edict bv 
which it was worked into their system, will be considered in 

m 6 tw v hapter ' 0f tbe Statute Law it is only necessary to 
say that it was scanty during the republic, but became very 
voluminous under the empire. In the youth and infancy of a 

'!if rarC th , mg / or the le gtslature to be called into 
action for the general reform of private law. The cry of the 

£h!f Vh not for ch ange in the laws, which are usually valued 
above their real worth, but solely for their pure, complete, and 
easy administration; and recourse to the legislative body is 
fh° e j a — dlrec / ed t0 , the rem °val of some great abuse, or 

d S ° me In< ? Urable 1 uarrel be ^een classes and 

dynasties. There seems in the minds of the Romans to have 
been some association between the enactment of a large body 
of statutes and the settlement of society after a great civil 
commotion. Sylla signalised his reconstitution of the republic 

«Lv C L , eg !t C „ omel1 *; Julius Caesar contemplated vast 
addi 10 ns to the Statute Law; Augustus caused to be passed 

!m™ !~ lm Fi grou .P of Le g es Julias; and among later 
emperors the most active promulgators of constitutions are 
princes who, hke Constantine, have the concerns of the world 

he<bn iTth The P enod of Roman Statute Law does not 
bepn till the establishment of the empire. The enactments of 
the emperors, clothed at first in the pretence of popular 
sanction, but afterwards emanating undisguisedly from the 
th?™l P. rer o.g atlve > e xtend m increasing massiveness from 

the S ffr ?f August uf s power to the publication of 
the Code of Justinian. It will be seen that even in the reign 
of the second emperor a considerable approximation is made 

it wb-h wh"h ° n ° f t b, e , Iaw , and that mode of administering 
it with which we are all familiar. A statute law and a limited 
board of expositors have risen into being; a permanent court 
ap ? ea L and a .? n , ectl0 j °f approved commentaries will 

,Vwif rty be added i and thus we are brought close on the 
ideas of our own day. 
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CHAPTER III 

LAW OF NATURE AND EQUITY 

The theory of a set of legal principles, entitled by their in¬ 
trinsic superiority to supersede the older law,.very early 
obtained currency both in the Roman state^L\a"?Pthe 
Such a body of principles, existing in any syste^has m the 

designations by which this agent of legal change was known 
to the Roman jurisconsults. The jurisprudence of the Court 
of Chancery, which bears the name of Equity in England, 
could only^e adequately discussed in a separate treatise. 
It is extremely complex in its texture and derives its materials 

from seveml heterogeneous sources. The early ecclesiastica 
chancellors contributed to it, from the Canon Law many of 
the principles which lie deepest m its structure. The Roman 
W more fertile than the Canon Law m rules applicable to 
secular disputes, was not seldom resorted to by a later genera¬ 
tion of Chancery judges, amid whose recorded dicta we often 
find entire textTfrom the Corpus Juris Cimlts imbedded, with 
their terns unaltered, though their origin is never acknow¬ 
ledged Still more recently, and particularly at the middle 
^during theater half ofthe eighteenth century^e mixed 
systems of jurisprudence and morals constructed by the 
publicists of the Low Countries appear to have been much 

studied by English lawyers, and fromL'dEldon^han- 
Tnrrl Talbot to the commencement of Lord hldon s cnan 
11 rcViin thpqe works had considerable effect on the rulings of 
the Court of ChaTcery The system, which obtained its ingre¬ 
dients from these various quarters, was greatly controlled in 
fts growth by the necessity imposed on it of conforming itself 
to tiie analogies of the common law, but it has always ai 
swered the description of a body of comparativdy novel 1'egal 
nrinrinles claiming to override the older jurisprudence of the 
SS on tTstfength of an intrinsic ethical superiority. 
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The Equity of Rome was a much simpler structure, and its 
development from its first appearance can be much more 
easily traced. Both its character and its history deserve 
attentive examination. It is the root of several conceptions 
which have exercised profound influence on human thought, 
and through human thought have seriously affected the 
destinies of mankind. 

The Romans described their legal system as consisting of 
two ingredients. 4 4 All nations,” says the Institutional Treatise 
published under the authority of the Emperor Justinian, 
44 who are ruled by laws and customs, are governed partly 
by their own particular laws, and partly by those laws which 
are common to all mankind. The law which a people enacts is 
called the Civil Law of that people, but that which natural 
reason appoints for all mankind is called the Law of Nations, 
because all nations use it.” The part of the law 44 which natural 
reason appoints for all mankind ” was the element which the 
Edict of the Praetor was supposed to have worked'into Roman 
jurisprudence. Elsewhere it is styled more simply Jus Naturale, 
or the Law of Nature; and its ordinances are said to be 
dictated by Natural Equity (naturalis cequitas) as well as by 
natural reason. I shall attempt to discover the origin of these 
famous phrases, Law of Nations, Law of Nature, Equity, and 
to determine how the conceptions which they indicate are 
related to one another. 

The most superficial, student of Roman history must be 
struck by the extraordinary degree in which the fortunes of 
the republic were affected by the presence of foreigners, under 
different names, on her soil. The causes of this immigration 
are discernible enough at a later period, for we can readily 
understand why men of all races should flock to the mistress of 
the world; but the same phenomenon of a large population 
of foreigners and denizens meets us in the very earliest records 
of the Roman State. No doubt, the instability of society in 
ancient Italy, composed as it was in great measure of robber 
tribes, gave men considerable inducement to locate them¬ 
selves in the territory of any community strong enough to 
protect itself and them from external attack, even though 
protection should be purchased at the cost of heavy taxation, 
political disfranchisement, and much social humiliation. It 
is probable, however, that this explanation is imperfect, and 
that it could only be completed by taking into account those 
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active commercial relations which, though they are little 
reflected in the military traditions of the republic,. Rome 
appears certainly to have had with Carthage and with the 
interior of Italy in pre-historic times. Whatever were the 
circumstances to which it was attributable, the foreign ele¬ 
ment in the commonwealth determined the whole course of 
its history, which, at all its stages, is little more than a narra¬ 
tive of conflicts between a stubborn nationality and an alien 
population. Nothing like this has been seen in modern times; 
on the one hand, because modern European communities have 
seldom or never received any accession of foreign immigrants 
which was large enough to make itself felt by the bulk of the 
native citizens, and on the other, because modem states, 
being held together by allegiance to a king or political superior, 
absorb considerable bodies of immigrant settlers with a quick¬ 
ness unknown to the ancient world, where the original 
citizens of a commonwealth always believed themselves to 
be united by kinship in blood, and resented a claim to equality 
of privilege as a usurpation of their birthright. In the early 
Roman republic the principle of the absolute exclusion of 
foreigners pervaded the Civil Law no less than the Constitu¬ 
tion. The alien or denizen could have no share in any in¬ 
stitution supposed to be coeval with the State. He could not 
have the benefit of Quiritarian law. He could not be a party 
to the nexum which was at once the conveyance and the con¬ 
tract of the primitive Romans. He could not sue by the 
Sacramental Action, a mode of litigation of which. the origin 
mounts up to the very infancy of civilisation. Still, neither 
the interest nor the security of Rome permitted him to be 
quite outlawed. All ancient communities ran the risk of being 
overthrown by a very slight disturbance of equilibrium, and 
the mere instinct of self-preservation would force the Romans 
to devise some method of adjusting the rights and duties of 
foreigners, who might otherwise—and this was a danger of 
real importance in the ancient world—have decided their 
controversies by armed strife. Moreover, at no period of 
Roman history was foreign trade entirely neglected. It was 
therefore probably half as a measure of police and half in 
furtherance of commerce that jurisdiction was first assumed 
in disputes to which the parties were either foreigners or a 
native and a foreigner. The assumption of such a jurisdiction 
brought with it the immediate necessity of discovering some 



Law of Nature and Equity zg 

principles on which the questions to be adjudicated upon 
could be settled, and the principles applied to this object by 
the Roman lawyers were eminently characteristic of the time. 
They refused, as I have said before, to decide the new cases 
by pure Roman Civil Law. They refused, no doubt because it 
seemed to involve some kind of degradation, to apply the law 
of the particular State from which the foreign litigant came. 
The expedient to which they resorted was that of selecting 
the rules of law common to Rome and to the different Italian 
communities in which the immigrants were born. In other 
words, they set themselves to form a system answering to the 
primitive and literal meaning of Jus Gentium, that is, Law 
common to all Nations. Jus Gentium was, in fact, the sum of 
the common ingredients in the customs of the old Italian 
tribes, for they were all the nations whom the Romans had 
the means of observing, and who sent successive swarms of 
immigrants to Roman soil. Whenever a particular usage was 
seen to be practised by a large number of separate races in 
common it was set down as part of the Law common to all 
Nations, or Jus Gentium. Thus, although the conveyance of 
property was certainly accompanied by very different forms 
in the different commonwealths surrounding Rome, the 
actual transfer, tradition, or delivery of the article intended 
to be conveyed was a part of the ceremonial in all of them. 
It was, for instance, a part, though a subordinate part, in the 
Mancipation or conveyance peculiar to Rome. Tradition, 
therefore, being in all probability the only common ingredient 
in the modes of conveyance which the jurisconsults had the 
means of observing, was set down as an institution Juris 
Gentium, or rule of the Law common to all Nations. A vast 
number of other observances were scrutinised with the same 
result. Some common characteristic was discovered in all of 
them, which had a common object, and this characteristic 
was classed in the Jus Gentium. The Jus Gentium was accord¬ 
ingly a collection of rules and principles, determined by 
observation to be common to the institutions which prevailed 
among the various Italian tribes. 

The circumstances of the origin of the Jus Gentium are 
probably a sufficient safeguard against the mistake of sup¬ 
posing that the Roman lawyers had any special respect for it. 
It was the fruit in part of their disdain for all foreign law, and 
in part of their disinclination to give the foreigner the advan- 
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tage of their own indigenous Jus Civile. It is true that we, 
at the present day, should probably take a very different view 
of the Jus Gentium, if we were performing the operation which 
was effected by the Roman jurisconsults. We should attach 
some vague superiority or precedence to the element which 
we had thus discerned underlying and pervading so great a 
variety of usage. We should have a sort of respect for rules 
and principles so universal. Perhaps we should speak of the 
common ingredient as being of the essence of the transaction 
into which it entered, and should stigmatise the remaining 
apparatus of ceremony, which varied in different communities, 
as adventitious and accidental. Or it may be, we should infer 
that the races which we were comparing had once obeyed 
a great system of common institutions of which the Jus 
Gentium was the reproduction, and that the complicated 
usages of separate commonwealths were only corruptions 
and depravations of the simpler ordinances which had once 
regulated their primitive state. But the results to which 
modern ideas conduct the observer are, as nearly as possible, 
the reverse of those which were instinctively brought home to 
the primitive Roman. What we respect or admire, he dis¬ 
liked or regarded with jealous dread. The parts of juris¬ 
prudence which he looked upon with affection were exactly 
those which a modem theorist leaves out of consideration 
as accidental and transitory; the solemn gestures of the 
mancipation; the nicely adjusted questions and answers 
of the verbal contract; the endless formalities of pleading 
and procedure. The Jus Gentium was merely a system forced 
on his attention by a political necessity. He loved it as little 
as he loved the foreigners from whose institutions it was 
derived and for whose benefit it was intended. A complete 
revolution in his ideas was required before it could challenge 
his respect, but so complete was it when it did occur, that the 
true reason why our modern estimate of the Jus Gentium 
differs from that which has just been described, is that both 
modem jurisprudence and modem philosophy have inherited 
the matured views of the later jurisconsults on this subject. 
There did come a time, when from an ignoble appendage of 
the Jus Civile, the Jus Gentium came to be considered a great 
though as yet imperfectly developed model to which all law 
ought as far as possible to conform. This crisis arrived when 
the Greek theory of a Law of Nature was applied to the 






Nations' adminis tiation of the Law common to all 

Gentium or Lawof Nations's ° f ^ atu 5 e > is s imply the Jus 
theory An unfonLate attemm t'o £ a ^ 
made by the jurisconsult Ulpian^with^h mmate the m was 
tinguish characteristic of a Wer^ut t?. i Pr ° penSIt ^ t0 dis ' 
a much higher authority andfU’ but tbe la “guage of Gaius 
tiie Institutes leave no room for d^ubt^th^T!^ before from 
were practically convertible The rtiff’ tbat t J? e ex P re ssions 
was entirely historical, and no betW66 « ‘hem 

- rbe e .ftablished between them ??* “? “ 63561106 c °uld 
to add that the confusion between V ?° St : ““necessary 
common to all Nations and Z, ^ Gentl “m, or Law 
modern The classical^ express 1 T°^ » entity 

Jus Feciale or the law of *P s , s . 10 " f mternational law is 

however, unquestionable thafinchstimrt bn dl P Ioi “ ac y- It is, 

meaning of Jus Gentium had consTdemhl?^ 51 - 0115 as t0 the 
the modem theory that the relation?^ ? 16 m P rod “cing 
are governed by the Law of Nat u ‘e Wde P end6 “t state! 

pf nature 0 and The’wrd ** v tf k conce P‘ions 

m the Latin nature, and our nature ^den'ot TrJ? was rende red 
originally the material universe ’ but > d bey ° nd aI1 doubt 
universe contemplated undel ln a s “ r ?“? the material 
intellectual distance from those tWs T^ hlCh ~ such is °“t 
delineate in modem language Nature s'* IS -£°j V6ry eas >' t0 
world regarded as the rl.oflr t re S1 gmfied the physical 

aw Tholdest Gm/kpS so2°?haTh”^ 1 6 '™ ? 
explain the fabric of creation as ^ h d b v 6n accust °med to 
single principle which they variomlV” 3 " 1 ^ 41011 of some 

J? 0 " t,foroe > fire > moisture, or generation be move ‘ 

most anaent sense, Nature is pr e S° the ^ “ mplest and 
looked upon m this way as the maniw h f- phy31cal ““verse 
A / te ™f d s, the later Gre?k sect? retf aU ° n ° f a P r mciple. 

J. h ' c h ‘ J 6 greatest intellects of Greece ha?'" 8 ‘° f- path from 
added the moral to the -bhv^r j Ce ,j^ me anwhile strayed 
Nature They extended fe™ ? h^ oono6 Pti°n of 
the visible creation, butthe thoughts nh* braced not merely 
tions of mankind. Still as v’ observances, and aspira- 

Phenomena of human’ «* “S 

D 734 y nich the y understood by 




Ancient Law 

ill,. b«« pi—“* 

some general and simple law^^ sup posed that the 

Now, just as the ° ld ®f ” , the material universe from its 
sports of chance had chang esent heterogeneous conch 

simple primitive form mto ‘lodantsimagined that but for 

tiwi, so their intellectua descendants^im ^ con fonned 

untoward accident the ^"ct and a less tempestuous life, 
itself to simpler rules ^conduct ana^ as the end 

To live according to which the best men were 

for which man was ording to nature was to rise 

bound to compass. To live indulgences of the 

above the disorderly Son^rhidi nothing but self-denial 
vulgar to higher laws o act o, irant to observe. It 

and self-command would enable tn t0 nature— 

is notorious that this proposition l {aroous gtoic philosophy. 

was the sum of the tenets tn philosophy made 

Now on the subjugation of Greece P It possessed 

instantaneous progress m Roma ^ ^ who> in theory at 
natural fascinations for t P the anc i e nt Italian race, 

least adhered to the simpl . the innovations of 

!Sd disdained to surrender ^“^immediately to affect 
foreign fashions. Su pers ' tQ nature _ a n affectation 
the Stoic precepts of hfe acc g ^ aU the m ore noble, 

all the more grateful, ^f e ’ unbounded profligacy which *as 

from its contrast with the uno the pl Hage of the 

being diffused through th p luxurious raci r s : J n 

world and by the W^^w Greek school, we might be 

the front of the disciples of the new the Roman 

sure even if we did:not tamvW, there being 

SSSXw ». p»XS».«o. 

the party o! resistance. t ^e stoic philosophers 

The alliance of the l^Y, ~ of the earliest names 
lasted through many centime . associated with 

In the series of renowned^Junscon^ultSoi^en of Roman 

Stoicism, and 'i ltl ^ a ? e ' y ne ral consent at the era ° £ * 







- x^ture and ISquity ,, 
and **»«t 

a very common^™ to meas^ T* -^j 5 a se ™us, though 
on Roman Jaw by counting ^ the , mfluen ce of Stoicism 
pan be confidently affiliated on q* n - Un l^f r of * e g aI rules which 
been observed that t ^ *^dogmas. It has often 

h tT°T 01 COnduct ’ which were often^en 1“ reSlded not “ 
but m the great thoigh vaime nta!n" f pu [ slve or ridiculous 
of resistance to passion. TiS We ff* Wh ‘ Ch h “Seated 
o? jurisprudence of the Greek tu - sam , e . wa y the influence 
distinct expression in Stoicism on ? s ’ which had their most 
of specific positions wh cTtt’v cT? 4 ,^ DOt in the "umber 
but m the single fundament ° ntnbuted to Roman law 
to it. After nature h^? her ’ Um L ption which they lew 

mouths of the Romans thi^Sta? 3 household word in the 

the | R ° ma " Iaw yers that the oM^us U r Ily fP reVaiIed amon g 
p f. 1 t os , t =0* of Nature, and that the p e “ tlu “ was in fact 
Edictal jurisprudence on the nrinjii Pr f° r m fra ming an 

ZZ?*, dUa,, y storing a type n fro P m ' ^ JuS Gentium 

departed to deteriorate ThJ?nf m ^ H ch law had onlv 
immediate, that it was the rom this belief w£ 

Civil law as much as possible hvTn to su Persede the 
as might be the institutions K. ^ K-^i. (!r L to revive as far 
«an in the primWve s ate NatUre had governed 

There lmentS the amotion' 7 *£“* “any 

There may have been prejudges ta n by th,s agency, 
the legal profession itself T„T , 0 overco ">e even in 
too tenacious to give wav a r n Rt>man hab its were far 
theory. The indirect methods bv"^-1° ? >ere Philosophical 
oertam technical anomafe slfow tae ^ Edict combated 
authors were compelled tn ° W cautl on which 
days of Justinian there wa S some^ !" d down to the very 
had obstinately resisted its infl P af t of the old law which 
Progress of the Roma ns in ”£ U , e ? Ce ' But . on the whol^he 

SK-Pf- S °° naSstim ulus S wasapn < l 1 VH , t en - t JT* 3 Mto nish- 
cfhfatural Law. The ideas ofsiSSS* 1 to 11 b 7 the theory 

simnlfT yS been associated with the tan” 8 eneraIisa tion 

" ^ -SS5 a 
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useless difficulties ^sappeare . §- an were nee ded to bring 
and unusual opportunit . L but the ground plan of 

Gentium and the Law „ - ty j n its original sense, and 
blend through ^quitas Eg 1 appearance in jurisprudence 

hereweseemto coineto the first^pp^.^ ^ tx p r ession 

of this famous term, Eq ?• 1 a history as this, 

which has so remote an ongn a < 1 ^ tQ the simple 

it is always safest t0 ’ t shadowed forth the con- 
metaphor or figure ^ that lEquitas is the 

cention. It has generally been su^p principle of equal 

equivalent of ^.^uti^The equal division of numbers 
or proportionate distribution. £ dosely entwined with 

or physical magnitudes ^ are feW associations winch 

our perceptions of justice, stubbornly or are dismissed 

keep their ground m the ^^^^tbSnkers. Yet m 
from it with such difficulty y . . •, ce rtainly does not 

534 s» aw tKriTS^’wSUa, M ? 

seem to have suggested iv / y i ate philosophy. It is 

rather the offspring of.a C °“P Ut ,1 o£ laws on which the 

remarkable too that the ^" a s ^ es _ tha t equality which, 
Greek democracies pn Callistratus, Harmodius and 

in the beautiful *»* Athens-had little m 

Aristogiton are said to have »ve^ Romans _ The first was 
common with the eqo y - ;j i aws among the citizens, 
an equal administration of. c vil »•»^ g . the last im- 

however limited the class o , ;1 as no t civil law, to a 
phed the applicability of a law which w^ ^ first 

dass which did not “ ec ^ t included foreigners, and for some 
excluded ay^A^vfJhoie, I should be disposed to look 
purposes slaves. On th the Roman Equity- 

in another direction for it more distinctly than 

The Latin word aequus f i„, e iline. Now its levelling 

the Greek “ -“Vav'he diaractenstic'of the Jus Gentium 
tendency was exactly . . primitive Roman. Th 

SS-5S&TS rHi SS s ssss; 

!,.« . »»P™“ «■ 
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subj ec t IO n to patriarchal authority and ih^ U ^° n c °mmon 
fct C ° n / 0rraity with modem ideasfas unim/et!™ 7 considered 
fact of a common descent. Thil dS^ r °,“ ghthemere 
the law common to all nations ’’ d tmctlon disappears in 
between the archaic fomis of also does the difference 
and Things “ nec Mancipi ” The^* 7 ; Thin g s “ Mancipi ” 
and boundaries seems tTme ° f ( demarcati °os 

Jus Gentium which was depicted injp™ \?? ture of the 
the word was at first a mere de^cHm ^', I , lma ? ine that 
levelling or removal of irregularities n ? a ° l n of that constant 
the praetorian system wafapplied ^ ° n wher ever 

litigants. Probably no coW ofX , c ? ses of foreign 
first to the expression: nor is there * eanm S belo "gedS 
that the process which it indicat'd^ My reason to believe 
tremely distasteful to the primffite Roma° th ^ Se than ex ' 
On the other hand tL r Ve ■ Koman mmd. 
which was presented 'to the 6 apnreh^ ^ US Gent mm 

by the word Equity, of a Roman 

vividly realised characteristic oft he J* 6 ? rs * and most 
nature Nature implied S y m m e Se fl f yP ?, thet ‘ Cal state °f 
physical world, and next in tu? i order : first in the 
of order doubtless involved strakhUiC^ the eariiest notion 
measured distances. The sametfn /•’ even surfaces, and 
be unconsciously before the mind’s If'ui 0 ' % ure w °uM 
form the outlines of the supposed,,/.-’ ^ hether “ strove to 
it took in at a dance the ^ - tu . ral statf h or whether 

common to all nations Sid aH™^ tion of tb e “ kw 
bought would lead us to co “lude thlt th"°m °f P^ive 
would do much to encourage the h thlS 1 . deal similarity 
two conceptions. But thin w k-i 1G f ln an lc ^ en tity of the 
httle or no a nteceZt credit a t R o" J r t S . G T^ had 
Law of Nature came in surrnnnri the theory 0 f a 

philosophical authority, and invested “'-ft 1 ' P res % e of 

association with an elder and more bhW ] h ‘ ‘r charms of 
race. It is easy to understand how the d fl cond . ltio n of the 
of view would affect the d,W?y of t L f n the Point 
descnbed the operation of the ok nS, - ^ which at once 
of the new theoiy. Even to mo^^Tno^ ^ 
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same thing to desoribe a proce^ ^ o ^ h h the metaphor 

to call it the “ correction of anomaly ^ ^ when once 

is precisely the sa ™®' convey an allusion to the Greek 
jEquitas was understood to co Qf the Greek notion of 

theory, associations wh § The language of Cicero 

W began to cluster it was the 

renders it more than 1 J * the conception of Equity, 
first stage of a trans ^ which has appeared since 

which almost every ethical system w ^ 
those days has more cr less he p d t q ^ trumentality by 

Something rau f ^ l?incrions a^ociated, first with the 
which the principle * afterwards with the Law of 

Law common to all Nat!ions and^ ^ Roman j 

Nature, were gradually me; p his w hich i s marked by 
At the crisis of primitive Rom ? occurred which has 

the expulsion of the Tarquin , g ancient states, but 

its parallel in the earl Y “ . h those y passages of political 

which had little in com “^ It may best be 

affairs which we now term r «!^ was put into corn- 

described by saying * at * accumulated in the hands of 
mission. The powers heret ° £ ° re n u t ^mong a number of elec- 
a single person were parce name of the®kingly' office being 
tive functionaries, the very name n subse q U ently as 

retained and imposed on a_perso g o{ ^ chan ge, 

the Rex Sacrorum or devolved on 

the settled duties of the sa P r J nctio nary in the common- 
the Prcetor, at *»**“"* ^ was transferred the 

wealth, and together with these d ^ which always 

undefined supremacy 0V “J^_ „ d g h ; c h is not obscurely 
attached to ancient s °J, er “f be r oi c authority they had once 
related to the patriarcha Rome gave great import- 

enjoyed. The S nortioTof Ae functions thus 

ance to the in ^f “m^hment of the republic began 

transferred, as wlth ^“^hich overtook the state, m 

that series of recurrent trials wi n of persons who, 

the difficulty ? £ , . dea i" g techn ical description of indigenous 
not coming within the tecta loca ted within 

Romans, were neve p d ;“ ve rsi™between such persons, or 
Roman jurisdiction- nat ive-bom citizens, would have 

between such persons and remedies provided by 

Tmln fawT« th U eVrieJhad not undertaken to decide them, 
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and he must soon have addressed himself to the more critical 
disputes which in the extension of commerce arose between 
Roman subjects and avowed foreigners. The great increase 
of such cases in the Roman Courts about the period of the 
first Punic War is marked by the appointment of a special 
Praetor, known subsequently as the Praetor Peregrinus, who 
gave them his undivided attention. Meantime, one precaution 
of the Roman people against the revival of oppression, had 
consisted in obliging every magistrate whose duties had any 
tendency to expand their sphere, to publish, on commencing 
his year of office, an Edict or proclamation, in which he 
declared the manner in which he intended to administer his 
department. The Praetor fell under the rule with other 
magistrates; but as it was necessarily impossible to con¬ 
struct each year a separate system of principles, he seems to 
have regularly republished his predecessor’s Edict with such 
additions and changes as the exigency of the moment or his 
own views of the law compelled him to introduce. The 
Praetor’s proclamation, thus lengthened by a new portion 
every year, obtained the name of the Edictum Perpetuum, 
that is, the continuous or unbroken edict. The immense 
length to which it extended, together perhaps with some 
distaste for its necessarily disorderly texture, caused the 
practice of increasing it to be stopped in the year of Salvius 
Julianus, who occupied the magistracy in the reign of the 
Emperor Hadrian. The edict of that Praetor embraced there¬ 
fore the whole body of equity jurisprudence, which it probably 
disposed in new and symmetrical order, and the perpetual 
edict is therefore often cited in Roman law merely as the 
Edict of Julianus. 

Perhaps the first inquiry which occurs to an Englishman 
who considers the peculiar mechanism of the Edict is, what 
were the limitations by which these extensive powers of the 
Praetor were restrained ? How was authority so little definite 
reconciled with a settled condition of society and of law? 
The answer can only be supplied by careful observation of the 
conditions under which our own English law is administered. 
The Praetor, it should be recollected, was a jurisconsult him¬ 
self, or a person entirely in the hands of advisers who were 
jurisconsults, and it is probable that every Roman lawyer 
waited impatiently for the time when he should fill or control 
the great judicial magistracy. In the interval, his tastes, 
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feelings, prejudices, and degree of enlightenment were 
inevitably those of his own order, and the qualifications 
which he ultimately brought to office were those which he had 
acquired in the practice and study of his profession. An 
English Chancellor goes through precisely the same training, 
and carries to the woolsack the same qualifications. It is 
certain when he assumes office that he will have, to some 
extent, modified the law before he leaves it; but until he 
has quitted his seat, and the series of his decisions in the Law 
Reports has been completed, we cannot discover how far 
he has elucidated or added to the principles which his pre¬ 
decessors bequeathed to him. The influence of the Praetor on 
Roman jurisprudence differed only in respect of the period 
at which its amount was ascertained. As was before stated, 
he was in office but for a year, and his decisions rendered 
during his year, though of course irreversible as regarded the 
litigants, were of no ulterior value. The most natural moment 
for declaring the changes he proposed to effect occurred 
therefore at his entrance on the praetorship, and hence, when 
commencing his duties, he did openly and avowedly that 
which in the end his English representative does insensibly 
and sometimes unconsciously. The checks on this apparent 
liberty are precisely those imposed on an English judge. 
Theoretically there seems to be hardly any limit to the 
powers of either of them, but practically the Roman Praetor, 
no less than the English Chancellor, was kept within the 
narrowest bounds by the prepossessions imbibed from early 
training and by the strong restraints of professional opinion, 
restraints of which the stringency can only be appreciated 
by those who have personally experienced them. It may be 
added that the lines within which movement is permitted, 
and beyond which there is to be no travelling, were chalked 
with as much distinctness in the one case as in the other. 
In England the judge follows the analogies of reported 
decisions on insulated groups of facts. At Rome, as the 
intervention of the Praetor was at first dictated by simple 
concern for the safety of the state, it is likely that in the 
earliest times it was proportioned to the difficulty which it 
attempted to get rid of. Afterwards, when the taste for 
principle had been diffused by the Responses, he no doubt 
used the Edict as the means of giving a wider application to 
those fundamental principles, which he and the other practis- 
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ing jurisconsults, his contemporaries, believed themselves to 
have detected underlying the law. Latterly he acted wholly 
under the influence of Greek philosophical theories, which at 
once tempted him to advance and confined him to a particular 
course of progress. 

The nature of the measures attributed to Salvius Julianus 
has been much disputed. Whatever they were, their effects 
on the Edict are sufficiently plain. It ceased to be extended 
by annual additions, and henceforward the equity juris¬ 
prudence of Rome was developed by the labours of a 
succession of great jurisconsults who fill with their writings 
the interval between the reign of Hadrian and the reign of 
Alexander Severus. A fragment of the wonderful system 
which they built up survives in the Pandects of Justinian, 
and supplies evidence that their works took the form of 
treatises on all parts of Roman Law, but chiefly that of 
commentaries on the Edict. Indeed, whatever be the im¬ 
mediate subject of a jurisconsult of this epoch, he may always 
be called an expositor of Equity. The principles of the Edict 
had, before the epoch of its cessation, made their way into 
every part of Roman jurisprudence. The Equity of Rome, 
it should be understood, even when most distinct from the 
Civil Law, was always administered by the same tribunals. 
The Praetor was the chief equity judge as well as the great 
common law magistrate, and as soon as the Edict had evolved 
an equitable rule the Praetor’s court began to apply it in 
place of or by the side of the old rule of the Civil Law, which 
was thus directly or indirectly repealed without any express 
enactment of the legislature. The result, of course, fell con¬ 
siderably short of a complete fusion of law and equity, 
which was not carried out till the reforms of Justinian. The 
technical severance of the two elements of jurisprudence 
entailed some confusion and some inconvenience, and there 
were certain of the stubbomer doctrines of the Civil Law with 
which neither the authors nor the expositors of the Edict 
had ventured to interfere. But at the same time there was 
no comer of the field of jurisprudence which was not more 
or less swept over by the influence of Equity. It supplied 
the jurist with all his materials for generalisation, with all 
his methods of interpretation, with his elucidations of first 
principles, and with that great mass of limiting rules which are 
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rarely interfered with by the legislator, but which seriously 
control the application of every legislative act. 

The period of jurists ends with Alexander Severus. From 
Hadrian to that emperor the improvement of law was carried 
on, as it is at the present moment in most continental 
countries, partly by approved commentaries and partly by 
direct legislation. But in the reign of Alexander Severus the 
power of growth in Roman Equity seems to be exhausted, 
and the succession of jurisconsults comes to a close. The 
remaining history of the Roman law is the history of the 
imperial constitutions, and, at the last, of attempts to codify 
what had now become the unwieldy body of Roman juris¬ 
prudence. We have the latest and most celebrated experiment 
of this kind in the Corpus Juris of Justinian. 

It would be wearisome to enter on a detailed com¬ 
parison or contrast of English and Roman Equity, but 
it may be worth while to mention two features which they 
have in common. The first may be stated as follows. Each 
of them tended, and all such systems tend, to exactly the 
same state in which the old common law was when Equity 
first interfered with it. A time always comes at which the 
moral principles originally adopted have been carried out 
to all their legitimate consequences, and then the system 
founded on them becomes as rigid, as unexpansive, and as 
liable to fall behind moral progress as the sternest code of 
rules avowedly legal. Such an epoch was reached at Rome 
in the reign of Alexander Severus; after which, though the 
whole Roman world was undergoing a moral revolution, the 
Equity of Rome ceased to expand. The same point of legal 
history was attained in England under the chancellorship 
of Lord Eldon, the first of our equity judges who, instead of 
enlarging the jurisprudence of his court by indirect legislation, 
devoted himself through life to explaining and harmonising 
it. If the philosophy of legal history were better understood 
in England, Lord Eldon’s services would be less exaggerated 
on the one hand and better appreciated on the other than 
they appear to be among contemporary lawyers. Other 
misapprehensions too, which bear some practical fruit, would 
perhaps be avoided. It is easily seen by English lawyers that 
English Equity is a system founded on moral rules; but it is 
forgotten that these rules are the morality of past centuries— 
not of the present—that they have received nearly as much 
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generated “—>7 adopted^have 

on Equity, struck with the com!.t* M y 'f 1 , ters of treatises 
present state commit th^mcA^ P eteneSS of t ie s y stem in its 
the paradoxical Son ttlt the e f * pr ? } ' ° r ™ pHcitl y to 
urisprudence contemplatedits ™ fl?" ° f the chan “ry 
- they were settling Ts 6nt b£j 0*1 ^ form wh “ 
and this is a grievance freauentlv !!? S ’ ? gam , complain— 
arguments—that the moral rulef ln forensi c 

Chancery fall short of the ethiVoi . n f? rC f^ the Court of 
They would hav^ each Lord rh n^ ° f the present da y- 
the same office for precisei y 

his hand, which was p rffl for the n.d 16 *** ^ t0 

the fathers of English equity Bn/rhl - f ■° mmon law b Y 

of the agencies by which theLnl * “ \° , mvert the order 
on. Equity has its place and it^ftim^lmf 0 /h ’ 6law - S Carned 
that another instrumentalitv i« . Ut * ^ ave P 01nte d out 
energies are spent. ^ ad ^ t0 succee ^ it when its 
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CHAPTER IV 

THE MODERN HISTORY OF THE LAW OF NATURE 
It will he inferred from what has been said that the then™ 

mixed modes of thought” which me now aSnowledeed 

even m the mental efforts of our own day. The Law of 

psi, s; tu p “ ss a jx. saM; 

ue noticed by the ancients except where it finrk a 
frraTthe Jos? se P arated the ordinm^srfNatoe 
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the world by Christianity. Ancient literature gives 

hints of a belief that the progress of society is necessarily 

fr °But W the e importance of this theory to mankind has been 
very much greater than its philosophical deficie ?“ e =' * 

lead us to expect. Indeed, it is not easy to say what turn the 
hkto^ of thought, and therefore, of the human race would 
have taken,if the belief in a law natural had not become 

universal in the ancient world. . , . 1 cr . 

There are two special dangers to which law and society 
which is held together by law, appear to be liable in. th 
infancv. One of them is that law may be too rapidly 
developed This occurred with the codes of the more P ro f? re S' 

rivT oreek communities, which 

with astonishing facility from cumbrous fomis o 

and needless terms of art, and soon ceased ^ taC j t * * 

superstitious value to rigid rules and P te * c P , thev did 
rmt for the ultimate advantage of mankind that they did 
so though the teimediate benefit conferred on their citizens 
may have be“ n considerable. One of the rarest qualities of 
national character is the capacity for applying and working 
nntthe lawas such, at the cost of constant miscarriages of 
abstract justice, without at the same time losing the hope or 
thfwish that law may be conformed to a higher ideal. The 

—fr. it 
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at the time. g Such a jurisprudence would contain no fram 
work to which the more advanced conceptions of subsequent 
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ages could be fitted. It would amount at best to a philosophy 
marked with the imperfections of the civilisation under which 
it grew up. 

Few national societies have had their jurisprudence 
menaced by this peculiar danger of precocious maturity and 
untimely disintegration. It is certainly doubtful whether 
the Romans were ever seriously threatened by it, but at any' 
rate they had adequate protection in their theory of Natural 
Law. For the Natural Law of the jurisconsults was dis¬ 
tinctly conceived by them as a system which ought gradually 
to absorb civil laws, without superseding them so long as 
they remained unrepealed. There was no such impression 
of its sanctity abroad, that an appeal to it would be likely 
to overpower the mind of a judge who was charged with the 
superintendence of a particular litigation. The value and 
serviceableness of the conception arose from its keeping 
before the mental vision a type of perfect law, and from its 
inspiring the hope of an indefinite approximation to it, at 
the same time that it never tempted the practitioner or the 
citizen to deny the obligation of existing laws which had not 
yet been adjusted to the theory. It is important too to 
observe that this model system, unlike many of those which 
have mocked men’s hopes in later days, was not entirely the 
product of imagination. It was never thought of as founded 
on quite untested principles. The notion was that it under¬ 
lay existing law and must be looked for through it. Its 
functions were in short remedial, not revolutionary or 
anarchical. And this, unfortunately, is the exact point at 
which the modem view of a Law of Nature has often ceased 
to resemble the ancient. 

The other liability to which the infancy of society is exposed 
has prevented or arrested the progress of far the greater part 
of mankind. The rigidity of primitive law, arising chiefly 
from its early association and identification with religion, 
has chained down the mass of the human race to those views 
of life and conduct which they entertained at the time when 
their usages were first consolidated into a systematic form. 
There were one or two races exempted by a marvellous fate 
from this calamity, and grafts from these stocks have fertilised 
a few modern societies, but it is still true that, over the larger 
part of the world, the perfection of law has always been 
considered as consisting in adherence to the ground plan 



Ancient Law 


46 

supposed to have been marked out by the original legislator. 
If intellect has in such cases been exercised on jurisprudence, 
it has uniformly prided itself on the subtle perversity of the 
conclusions it could build on ancient texts, without discover¬ 
able departure from their literal tenour. I know no reason 
why the law of the Romans should be superior to the laws 
of the Hindoos, unless the theory of Natural Law had given 
it a type of excellence different from the usual one. In this 
one exceptional instance, simplicity and symmetry were 
kept before the eyes of a society whose influence on mankind 
was destined to be prodigious from other causes, as the 
characteristics of an ideal and absolutely perfect law. It is 
impossible to overrate the importance to a nation or profes¬ 
sion of having a distinct object to aim at in the pursuit of 
improvement. The secret of Bentham’s immense influence in 
England during the past thirty years is his success in placing 
such an object before the country. He gave us a clear rule 
of reform. English lawyers of the last century were probably 
too acute to be blinded by the paradoxical commonplace that 
English law was the perfection of human reason, but they 
acted as if they believed it for want of any other principle 
to proceed upon. Bentham made the good of the community 
take precedence of every other object, and thus gave escape 
to a current which had long been trying to find its way 
outwards. 

It is not an altogether fanciful comparison if we call the 
assumptions we have been describing the ancient counterpart 
of Benthamism. The Roman theory guided men's efforts 
in the same direction as the theory put into shape by the 
Englishman; its practical results were not widely different 
from those which would have been attained by a sect of law- 
reformers who maintained a steady pursuit of the general 
good of the community. It would be a mistake, however, 
to suppose it a conscious anticipation of Bentham’s principles. 
The happiness of mankind is, no doubt, sometimes assigned, 
both in the popular and in the legal literature of the Romans, 
as the proper object of remedial legislation, but it is very 
remarkable how few and faint are the testimonies to this 
principle compared with the tributes which are constantly 
offered to the overshadowing claims of the Law of Nature. 
It was not to anything resembling philanthropy, but to their 
sense of simplicity and harmony—of what they significantly 
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the side of the feudal aristocracy, and they had assured their 
influence by an organisation which distributed their profession 
over France in great chartered corporations possessing large 
defined powers and still larger indefinite claims. In all 
the qualities of the advocate, the judge, and the legislator, 
they far excelled their compeers throughout Europe. Their 
juridical tact, their ease of expression, their fine sense of 
analogy and harmony, and (if they may be judged by the 
highest names among them) their passionate devotion to 
their conceptions of justice, were as remarkable as the 
singular variety of talent which they included, a variety 
covering the whole ground between the opposite poles of 
Cujas and Montesquieu, of D’Aguesseau and Dumoulin. 
Button the other hand, the system of laws which they had to 
administer stood in striking contrast with the habits of mind 
which they had cultivated. The France which had been in 
great part constituted by their efforts was smitten with the 
curse of an anomalous and dissonant jurisprudence beyond 
every other country in Europe. One great division ran 
through the country and separated it into Pays du Droit 
Ecrit and Pays du Droit Coutumier , the first acknowledging 
the written Roman law as the basis of their jurisprudence, 
the last admitting it only so far as it supplied general forms 
of expression, and courses of juridical reasoning which were 
reconcileable with the local usages. The sections thus formed 
were again variously subdivided. In the Pays du Droit 
Coutumier province differed from province, county from 
county, municipality from municipality, in the nature of its 
customs.. In the Pays du Droit Ecrit the stratum of feudal 
rules which overlay the Roman law was of the most miscel¬ 
laneous composition. No such confusion as this ever existed 
in England. In Germany it did exist, but was too much 
in harmony with the deep political and religious divisions of 
the country to be lamented or even felt. It was the special 
peculiarity of France that an extraordinary diversity of laws 
continued without sensible alteration while the central 
authority of the monarchy was constantly strengthening 
itself, white rapid approaches were being made to complete 
administrative unity, and white a fervid national spirit had 
been developed among the people. The contrast was one 
which fructified in many serious results, and among them we 
must rank the effect which it produced on the minds of the 
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French lawyers. Their speculative opinions and their intellec¬ 
tual bias were in the strongest opposition to their interests and 
professional habits. With the keenest sense and the fullest 
recognition of those perfections of jurispnidence which con¬ 
sist in simplicity and uniformity, they believed, or seemed to 
believe, that the vices which actually infested French law 
were ineradicable; and in practice they often resisted the 
reformation of abuses with an obstinacy which was not shown 
by many among their less enlightened countrymen. But 
there was a way to reconcile these contradictions. They 
became passionate enthusiasts for Natural Law. The Law 
of Nature overleapt all provincial and municipal boundaries; 
it disregarded all distinctions between noble and burgess, 
between burgess and peasant; it gave the most exalted place 
to lucidity, simplicity and system; but it committed its 
devotees to no specific improvement, and did not directly 
threaten any venerable or lucrative technicality. Natural 
law may be said to have become the common law of France, 
or, at all events, the admission of its dignity and claims 
was the one tenet which all French practitioners alike sub¬ 
scribed to. The language of the prae-revolutionary jurists 
in its eulogy is singularly unqualified, and it is.remarkable 
that the writers on the Customs, who often made it their duty 
to speak disparagingly of the pure Roman law, speak even 
more fervidly of Nature and her rules than the civilians who 
professed an exclusive respect for the Digest and the Code. 
Dumoulin, the highest of all authorities on old French 
Customary Law, has some extravagant passages on the Law 
of Nature; and his panegyrics have a peculiar rhetorical 
turn which indicated a considerable departure from the 
caution of the Roman jurisconsults. The hypothesis of a 
Natural Law had become not so much a theory guiding 
practice as an article of speculative faith, and accordingly 
we shall find that, in the transformation which it more recently 
underwent, its weakest parts rose to the level of its strongest 
in the esteem of its supporters. 

The eighteenth century was half over when the most 
critical period in the history of Natural Law was reached. 
Had the discussion of the theory and of its consequences 
continued to be exclusively the employment of the legal 
profession, there would possibly have been. an abatement of 
the respect which it commanded; for by this time the Espnt 
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to be effected at any apparent cost. The theory is still that 
the Roman lawyers, for in the phantasmagoria with which 
the Natural Condition is peopled, every feature and character- 
Ltic eludes the mind except the simplicity and 

possessed such charms for the junscoasuit but the theo^ 

K. oc it were, turned upside down. It is not the -Lfw » 
Nature, but the State of Nature, which is now the pnmaty 
subject of contemplation. The Roman had conceived that 
hv careful observation of existing institutions parts of them 
could beSingled out which either exhibited already, or could 
hy^judiciousf purification be made to exhibit the vestigs of 
that reign of nature whose reality he faintly affirmed. Rou 
seau’s beUef was that a perfect social order could be evolved 
from the unassisted consideration of the natural state, a social 
order wholly irrespective of the actual condition of the world 
«nH whollv unlike it The great difference between the views 
fs thattne b terly and bfoadly condemns the present for 
its unhkeness to the ideal past; while the other assuming the 
nresent to be as necessary as the past, does not affect to d 

censure it. It is not worth our while to anal^e 
with any particularity that philosophy of politics, art, 
educa'don ethics, and social relation which was constructed 
on the basis of a state of nature. It still possesses singula 
Lsdnatbn for the looser thinkers of every country, and is 
no doubt the parent, more or less remote, of almost all the 
prepossessions which impede the employment of the Historical 
Method of inquiry, but its discredit with the higher minds 
of our day is deep enough to astonish those who are familiar 
ULtLpextraordinary vitality of speculative error. . Per- 
^ the auestion most frequently asked nowadays is not 
what ^thfvalue of“hese options,' tat what were the causes 
which gave them such overshadowing prominence a hun dr 

vears ago The answer is, I conceive, a simple one. The 

study which in the last century would best have corrected 
the misapprehensions into which an exclusive attention to 
legal SSes is apt to betray was the study ^religion. 
But Greek religion, as then understood, was dissipated in 
• • 4.* o rmrtlti; The Oriental religions, if noticed at all, 
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body^of primitive records which was worth study.ng-the 
, y £ JL, o£ the Tews. But resort to this was prevented 
^ the prejudices of the time. One of the few charactenstics 
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which the school of Rousseau had in common with the school 
of Voltaire was an utter disdain of all religious antiquities; 
and, more than all, of those of the Hebrew race. It is well 
known that it was a point of honour with the reasoners of 
that day to assume not merely that the institutions called 
after Moses were not divinely dictated, nor even that they 
were codified at a later date than that attributed to them, 
but that they and the entire Pentateuch were a gratuitous 
forgery, executed after the return from the Captivity. De¬ 
barred, therefore, from one chief security against speculative 
delusion, the philosophers of France, in their eagerness to 
escape from what they deemed a superstition of the priests, 
flung themselves headlong into a superstition of the lawyers. 

But though the philosophy founded on the hypothesis of 
a state of nature has fallen low in general esteem, in so far 
as it is looked upon under its coarser and more palpable 
aspect, it does not follow that in its subtler disguises it has 
lost plausibility, popularity, or power. I believe, as I have 
said, that it is still the great antagonist of the Historical 
Method; and whenever (religious objections apart) any mind 
is seen to resist or contemn that mode of investigation, it 
will generally be found under the influence of a prejudice or 
vicious bias traceable to a conscious or unconscious reliance 
on a non-historic, natural, condition of society or the indi¬ 
vidual. It is chiefly, however, by allying themselves with 
political and social tendencies that the doctrines of Nature 
and her law have preserved their energy. Some of these 
tendencies they have stimulated, others they have actually 
created, to a great number they have given expression and 
form. They visibly enter largely into the ideas which con¬ 
stantly radiate from France over the civilised world, and 
thus become part of the general body of thought by which 
its civilisation is modified. The value of the influence which 
they thus exercise over the fortunes of the race is of course 
one of the points which our age debates most warmly, and 
it is beside the purpose of this treatise to discuss it. Looking 
back, however, to the period at which the theory of the state 
of nature acquired the maximum of political importance, 
there are few who will deny that it helped most powerfully 
to bring about the grosser disappointments of which the first 
French Revolution was fertile. It gave birth, or intense 
stimulus, to the vices of mental habit all but universal at the 
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time, disdain of positive law, impatience of experience, and 
the preference of a priori to all other reasomng. In propor¬ 
tion too as this philosophy fixes its grasp on minds which 
have thought less than others and fortified themselves with 
smaller observation, its tendency is to become distinctly anar¬ 
chical. It is surprising to note how many of the Sophismes 
AnarcUques which Dumont published for Benthmn, and 
which embody Bentham’s exposure of errors distinctively 
French, are derived from the Roman hypothesis in its French 
transformation, and are unintelligible unless referred to it. 
On this point too it is a curious exerase to consult the Mont- 
Uur during the principal eras of the Revolution. The appeals 
to the Law and State of Nature become thicker as the times 
grow darker. They are comparatively rare m the Constituent 
Assembly: they are much more frequent in the Legislative; 
in the Convention, amid the din of debate on conspiracy and 

war, they are perpetual. „ . . ... M 

There is a single example which very strikingly illustrates 
the effects of the theory of natural law on modern society, 
and indicates how very far are those effects from being 
exhausted. There cannot, I conceive, be any question that 
to the assumption of a Law Natural we owe the doctrine 
of the fundamental equality of human beings. That all 
men are equal ” is one of a large number of legal propositions 
which, in progress of time, have become political. The 
Roman iunsconsults of the Antonme era lay down that 
“omnes homines natura sequales sunt, but in ttieir eyes 
this is a strictly juridical axiom. They intend to affirm that, 
under the hypothetical Law of Nature, and in so far as positive 
law approximates to it, the arbitrary distinctions which the 
Roman Civil Law maintained between classes of persons 
cease to have a legal existence. The rule was one of consider¬ 
able importance to the Roman practitioner, who required 
to be reminded that, wherever Roman jurisprudence was 
assumed to conform itself exactly to the code of Nature, there 
was no difference in the contemplation of the Roman tribunals 
between citizen and foreigner, between freeman and slave, 
between Agnate and Cognate. The jurisconsults who thus 
expressed themselves most certainly never intended to censure 
the social arrangements under which civil law fell somewhat 
short of its speculative type; nor did they apparently believ 
that the world would ever see human society completely 
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assimilated to the economy of nature. But when the doctrine 
of human equality makes its appearance in a modern dress 
it has evidently clothed itself with a new shade of meaning. 
Where the Roman jurisconsult had written “ sequales sunt/’ 
meaning exactly what he said, the modem civilian wrote 
“ all men are equal ” in the sense of “ all men ought to be 
equal.” The peculiar Roman idea that natural law coexisted 
with civil law and gradually absorbed it, had evidently been 
lost sight of, or had become unintelligible, and the words 
which had at most conveyed a theory concerning the origin, 
composition, and development of human institutions, were 
beginning to express the sense of a great standing wrong 
suffered by mankind. As early as the beginning of the four¬ 
teenth century, the current language concerning the birth- 
state of men, though visibly intended to be identical with that 
of Ulpian and his contemporaries, has assumed an altogether 
different form and meaning. The preamble to the celebrated 
ordinance of King Louis Hutin enfranchising the serfs of 
the royal domains would have sounded strangely to Roman 
ears. “ Whereas, according to natural law, everybody ought 
to be born free; and by some usages and customs which, 
from long antiquity, have been introduced and kept until 
now in our realm, and peradventure by reason of the misdeeds 
of their predecessors, many persons of our common people 
have fallen into servitude, therefore, We, etc.” This is the 
enunciation not of a legal rule but of a political dogma; and 
from this time the equality of men is spoken of by the French 
lawyers just as if it were a political truth which happened to 
have been preserved among the archives of their science. 
Like all other deductions from the hypothesis of a Law 
Natural, and like the belief itself in a Law of Nature, it was 
languidly assented to and suffered to have little influence on 
opinion and practice until it passed out of the possession of 
the lawyers into that of the literary men of the eighteenth 
century and of the public which sat at their feet. With them 
it became the most distinct tenet of their creed, and was 
even regarded as a summary of all the others. It is probable, 
however, that the power which it ultimately acquired over 
the events of 1789 was not entirely owing to its popularity 
m France, for in the middle of the century it passed over to 
Amenca. The American lawyers of the time, and particularly 
those of Virginia, appear to have possessed a stock of know- 
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ledge which differed chiefly from that of their English con¬ 
temporaries in including much which could only have been 
derived from the legal literature of continental Europe. A 
very few dances at the writings of Jefferson will show how 
strongly his mind was affected by the semi-juridical, semi- 
popular opinions which were fashionable m France, and we 
cannot doubt that it was sympathy with the peculiar ideas 
of the French jurists which led him and the other colonial 
lawyers who guided the course of events in America to join 
the specially French assumption that “ all men are born 
eaual” with the assumption, more familiar to English¬ 
men, that “ all men are bom free,” in the very first lines of 
their Declaration of Independence. The passage was one 
of great importance to the history of the doctrine before us. 
The American lawyers, in thus prominently and emphatically 
affirming the fundamental equality of human beings, gave 
an impulse to political movements in their own country, and 
hi a less degree in Great Britain, which is far from having yet 
spent itself; but besides this they returned the dogma they 
had adopted to its home in France, endowed with vastly 
greater energy and enjoying much greater claims general 
reception and respect. Even the more cautious politicians 
of the first Constituent Assembly repeated Ulpian s proposi¬ 
tion as if it at once commended itself to the instincts and 
intuitions of mankind; and of all the principles of 1789 
it is the one which has been least strenuously assailed, which 
has most thoroughly leavened modem opinion, and which 
promises to modify most deeply the constitution of soaet.es 

^The grandest function of the Law of Nature was discharged 
in giving birth to modem International Law andto the modern 
Law of War, but this part of its effects must here be dismissed 
with consideration very unequal to ^ importance 

Among the postulates which form the foundation of Inter 
national Law, or of so much of it as retains the figure which 
it received from its original architects, there are two or three 
oVpre-erninent impoXce. The first of all is expressed m 
the Dosition that there is a determinable Law of Nature. 
Grotms and his successors took } he . asstumptiw *rc^.y 
from the Romans, but they differed widely from the Roman 
jurisconsults and from each other in their idcasasto themode 
of determination. The ambition of almost every Publicist 
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who has flourished since the revival of letters has been to 
provide new and more manageable definitions of Nature 
and of her law, and it is indisputable that the conception in 
passing through the long series of writers on Public Law has 
gathered round it a large accretion, consisting of fragments 
of ideas derived from nearly every theory of ethics which has 
in its turn taken possession of the schools. Yet it is a remark¬ 
able proof of the essentially historical character of the con¬ 
ception that, after all the efforts which have been made to 
evolve the code of nature from the necessary characteristics 
of the natural state, so much of the result is just what it would 
have been if men had been satisfied to adopt the dicta of 
the Roman lawyers without questioning or reviewing them, 
betting aside the Conventional or Treaty Law of Nations it 
is surprising how large a part of the system is made up of pure 
Roman law. Wherever there is a doctrine of the jurisconsults 
affirmed by them to be in harmony with the Jus Gentium 
the publicists have found a reason for borrowing it, however 
plainly it may bear the marks of a distinctively Roman 
ongrn We may observe too that the derivative theories 
are afflicted with the weakness of the primary notion. In 
the majority of the Publicists, the mode of thought is still 
. mixed - In studying these writers, the great difficulty 
is always to discover whether they are discussing law or 
morality—whether the state of international relations they 
describe is actual or ideal—whether they lay down that which 
is, or that which, m their opinion, ought to be. 

The assumption that Natural Law is binding on states 
tnier sets the next in rank of those which underlie Inter¬ 
national Law. A senes of assertions or admissions of this 
principle may be traced up to the very infancy of modem 
juridical science, and at first sight it seems a direct inference 
from the teaching of the Romans. The civil condition of 
society being distinguished from the natural by the fact that 
m the first there is a distinct author of law, while in the last 
there is none, it appears as if the moment a number of units 
were acknowledged to obey no common sovereign or political 
superior they were thrown back on the ulterior behests of 
the Law Natural. States are such units; the hypothesis of 
their independence excludes the notion of a common lawgiver 
and draws with it therefore, according to a certain rafige of 
ideas, the notion of subjection to the primeval order of nature. 
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The alternative is to consider independent communities as 
not related to each other by any law, but this condition of 
lawlessness is exactly the vacuum which the Nature of the 
jurisconsults abhorred. There is certainly apparent reason 
for thinking that if the mind of a Roman lawyer rested on any 
sphere from which civil law was banished, it would instantly 
fill the void with the ordinances of Nature. It is never safe, 
however, to assume that conclusions, however certain and 
immediate in our own eyes, were actually drawn at any period 
of history. No passage has ever been adduced from the 
remains of Roman law which, in my judgment, proves the 
iurisconsults to have believed natural law to have obligatory 
force between independent commonwealths; and we cannot 
but see that to citizens of the Roman empire who regarded 
their sovereign’s dominions as conterminous with civilisation, 
the equal subjection of states to the Law of Nature, if con¬ 
templated at all, must have seemed at most an extreme result 
of curious speculation. The truth appears to be that modern 
International Law, undoubted as is its descent from Roman 
law, is only connected with it by an irregular filiation, ihe 
early modem interpreters of the jurisprudence of Rome, 
misconceiving the meaning of Jus Gentmm^assumed with- 
out hesitation that the Romans had bequeathed to them a 
system of rules for the adjustment of international transac¬ 
tions This “ Law of Nations ” was at first an authority 
which had formidable competitors to strive with, and the 
condition of Europe was long such as to preclude its um- 
versal reception. Gradually, however, the western world 
arranged itself in a form more favourable to the theory of 
the civilians: circumstances destroyed the credit of rival 
doctrines: and at last, at a peculiarly felicitous conjuncture, 
Ayala and Grotius were able to obtain for it the enthusiastic 
assent of Europe, an assent which has been over and over again 
renewed in every variety of solemn engagement. The great 
men to whom its triumph is chiefly owing attempted, it need 
scarcely be said, to place it on an entirely new basis, and it is 
unquestionable that in the course of this displacement they 
altered much of its structure, though far less of it.than is 
commonly supposed. Having adopted from the An™ 
jurisconsults the position that the Jus Gentium and the Jus 
Natural were identical, Grotius, with his immediate pre¬ 
decessors and his immediate successors, attributed to the 
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Law of Nature an authority which would never perhaps have 
been claimed for it, if “ Law of Nations ” had not in that age 
been an ambiguous expression. They laid down unreservedly 
that Natural Law is the code of states, and thus put in opera¬ 
tion a process which has continued almost down to our own 
day, the process of engrafting on the international system 
rules which are supposed to have been evolved from the 
unassisted contemplation of the conception of Nature. There 
is too one consequence of immense practical importance to 
mankind which, though not unknown during the early modem 
history of Europe, was never clearly or universally acknow¬ 
ledged till the doctrines of the Grotian school had prevailed* 
If the society of nations is governed by Natural Law, the 
atoms which compose it must be absolutely equal. Men 
under the sceptre of Nature are all equal, and accordingly 
commonwealths are equal if the international state be one 
of nature. The proposition that independent communities, 
however different in size and power, are all equal in the view 
of the law of nations, has largely contributed to the happiness 
of mankind, though it is constantly threatened by the political 
tendencies of each successive age. It is a doctrine which 
probably would never have obtained a secure footing at all 
if International Law had not been entirely derived from the 
majestic claims of Nature by the Publicists who wrote after 
the revival of letters. 

On the whole, however, it is astonishing, as I have observed 
before, how small a proportion the additions made to Inter¬ 
national Law since Grotius’s day bear to the ingredients 
which have been simply taken from the most ancient stratum 
of the Roman Jus Gentium. Acquisition of territory has 
always been the great spur of national ambition, and the 
rules which govern this acquisition, together with the rules 
which moderate the wars in which it too frequently results, 
are merely transcribed from the part of the Roman law which 
treats of the modes of acquiring property jure gentium. These 
modes of acquisition were obtained by the elder jurisconsults, 
as I have attempted to explain, by abstracting a common 
ingredient from the usages observed to prevail among the 
various tribes surrounding Rome; and, having been classed 
on account of their origin in the “ law common to all nations/’ 
they were thought by the later lawyers to fit in, on the score 
of their simplicity, with the more recent conception of a Law 
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Natural. They thus made their way into the modem Law of 
Nations, and the result is that those parts of the international 
system which refer to dominion , its nature, its limitations, the 
modes of acquiring and securing it, are pure Roman Property 
Law—so much, that is to say, of the Roman Law of Property 
as the Antonine jurisconsults imagined to exhibit a certain 
congruity with the natural state. In order that these chapters 
of International Law may be capable of application, it is neces¬ 
sary that sovereigns should be related to each other like the 
members of a group of Roman proprietors. This is another of 
the postulates which lie at the threshold of the International 
Code, and it is also one which could not possibly have been 
subscribed to during the first centuries of modern European 
history. It is resolvable into the double proposition that 
“sovereignty is territorial,’’ i.e. that it is always asso¬ 
ciated with the proprietorship of a limited portion of the 
earth’s surface, and that “ sovereigns inter se are to be 
deemed not paramount , but absolute , owners of the state s 
territory.” 

Many contemporary writers on International Law tacitly 
assume that the doctrines of their system, founded on prin¬ 
ciples of equity and common sense, were capable of being 
readily reasoned out in every stage of modem civilisation. 
But this assumption, while it conceals some real defects of the 
international theory, is altogether untenable, so far as regards 
a large part of modem history. It is not true that the authority 
of the Jus Gentium in the concerns of nations was always un¬ 
contradicted; on the contrary, it had to struggle long against 
the claims of several competing systems. It is again not true 
that the territorial character of sovereignty was always recog¬ 
nised, for long after the dissolution of the Roman dominion 
the minds of men were under the empire of ideas irreconcile- 
able with such a conception. An old order of things, and of 
views founded on it, had to decay—a new Europe, and an 
apparatus of new notions congenial to it, had to spring up- 
before two of the chiefest postulates of International Law 
could be universally conceded. 

It is a consideration well worthy to be kept in view, that 
during a large part of what we usually term modem history 
no such conception was entertained as that of “ territorial 
sovereignty .” Sovereignty was not associated with dominion 
over a portion or subdivision of the earth. The world had lain 
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for so many centuries under the shadow of Imperial Rome as 
to have forgotten that distribution of the vast spaces com¬ 
prised in the empire which had once parcelled them out into 
a number of independent commonwealths, claiming immunity 
from extrinsic interference, and pretending to equality of 
national rights. After the subsidence of the barbarian irrup¬ 
tions, the notion of sovereignty that prevailed seems to have 
been twofold. On the one hand it assumed the form of what 
may be called “ ^'Sovereignty ” The Franks, the Bur¬ 
gundians, the Vandals, the Lombards, and Visigoths were 
masters, of course, of the territories which they occupied, 
and to which some of them have given a geographical 
appellation; but they based no claim of right upon the fact 
of territorial possession, and indeed attached no importance 
to it whatever. They appear to have retained the traditions 
which they brought with them from the forest and the steppe, 
and to have still been in their own view a patriarchal society 
a nomad horde, merely encamped for the time upon the soil 
which afforded them sustenance. Part of Transalpine Gaul, 
with part of Germany, had now become the country de facto 
occupied by the Franks—it was France; but the Merovingian 
line of chieftains, the descendants of Clovis, were not Kings 
of France, they were Kings of the Franks. The alternative 
to this peculiar notion of sovereignty appears to have been 
—and this is the important point—the idea of universal 
dominion. The moment a monarch departed from the special 
relation of chief to clansmen, and became solicitous, for pur¬ 
poses of his own, to invest himself with a novel form of sove¬ 
reignty, the only precedent which suggested itself for his 
adoption was the domination of the Emperors of Rome. To 
parody a common quotation, he became “ aut Ccesar aut 
nuttus ” Either he pretended to the full prerogative of the 
Byzantine Emperor, or he had no political status whatever. 
In our own age, when a new dynasty is desirous of obliterating 
the prescriptive title of a deposed line of sovereigns, it takes 
its designation from the people , instead of the territory. Thus 
we have Emperors and Kings of the French, and a King of 
the Belgians. At the period of which we have been speaking, 
under similar circumstances a different alternative presented 
itself. The Chieftain who would no longer call himself King 
of the tribe must claim to be Emperor of the world. Thus, 
when the hereditary Mayors of the Palace had ceased to 
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compromise with the monarchs they had long since virtually 
dethroned; they soon became unwilling to call themselves 
Kings of the Franks, a title which belonged to the displaced 
Merovings; but they could not style themselves Kings of 
France, for such a designation, though apparently not un¬ 
known, was not a title of dignity. Accordingly they came 
forward as aspirants to universal empire. Their motive has 
been greatly misapprehended. It has been taken for granted 
by recent French writers that Charlemagne was far before his 
age, quite as much in the character of his designs as in the 
energy with which he prosecuted them. Whether it be true or 
not that anybody is at any time before his age, it is certainly 
true that Charlemagne, in aiming at an unlimited dominion, 
was emphatically taking the only course which the charac¬ 
teristic ideas of his age permitted him to follow. Of his 
intellectual eminence there cannot be a question, but it is 
proved by his acts and not by his theory. 

These singularities of view were not altered on the partition 
of the inheritance of Charlemagne among his three grandsons. 
Charles the Bald, Lewis, and Lothair were still theoretically 
■—if it be proper to use the word—Emperors of Rome. Just 
as the Caesars of the Eastern and Western Empires had each 
been de jure emperor of the whole world, with defacto control 
over half of it, so the three Carlovingians appear to have con¬ 
sidered their power as limited, but their title as unqualified. 
The same speculative universality of sovereignty continued 
to be associated with the Imperial throne after the second 
division on the death of Charles the Fat, and, indeed, was 
never thoroughly dissociated from it so long as the empire of 
Germany lasted. Territorial sovereignty—the view which 
connects sovereignty with the possession of a limited portion 
of the earth’s surface—was distinctly an offshoot, though a 
tardy one, of feudalism. This might have been expected a 
priori , for it was feudalism which for the first time linked 
personal duties, and by consequence personal rights, to the 
ownership of land. Whatever be the proper view of its origin 
and legal nature, the best mode of vividly picturing to our¬ 
selves the feudal organisation is to begin with the basis, to 
consider the relation of the tenant to the patch of soil which 
created and limited his services—and then to mount up, 
through narrowing circles of super-feudation, till we approxi- 
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forced to take colour with the church against the reformers; 
the Pope was, as a matter of course, in the same predicament; 
and thus the two authorities to whom belonged the office of 
mediation between combatants became themselves the chiefs 
of one great faction in the schism of the nations. Feudalism, 
already enfeebled and discredited as a principle of public 
relations, furnished no bond whatever. which was stable 
enough to countervail the alliances of religion. In a condition, 
therefore, of public law which was little less than chaotic, 
those views of a state system to which the Roman juriscon¬ 
sults were supposed to have given their sanction alone 
remained standing. The shape, the symmetry, and the 
prominence which they assumed in the hands of Grotius are 
known to every educated man; but the great marvel of the 
Treatise “ De Jure Belli et Pads,” was its rapid, complete, 
and universal success. The horrors of the Thirty Years’ War, 
the boundless terror and pity which the unbridled license of 
the soldiery was exciting, must, no doubt, be taken to explain 
that success in some measure, but they do not wholly account 
for it. Very little penetration into the ideas of that age is 
required to convince one that if the ground plan of the inter¬ 
national edifice which was sketched in the great book of 
Grotius had not appeared to be theoretically perfect, it would 
have been discarded by jurists and neglected by statesmen 

and soldiers. . . 

It is obvious that the speculative perfection of the Grotian 
system is intimately connected with that conception of terri¬ 
torial sovereignty which we have been discussing. The theory 
of International Law assumes that commonwealths are, 
relatively to each other, in a state of nature; but the com¬ 
ponent atoms of a natural society must, by the fundamental 
assumption, be insulated and independent of each other. If 
there be a higher power connecting them, however slightly 
and occasionally by the claim of common supremacy, the 
very conception of a common superior introduces the notion 
of positive law, and excludes the idea of a law natural. It 
follows, therefore, that if the universal suzerainty of an 
Imperial head had been admitted even in bare theory, the 
labours of Grotius would have been idle. Nor is this the only 
point of junction between modem public law and those views 
of sovereignty of which I have endeavoured to describe the 
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development. I have said that there are entire departments of 
international jurisprudence which consist of the Roman Law 
of Property. What then is the inference ? It is, that if there 
had been no such change as I have described in the estimate 
of sovereignty—if sovereignty had not been associated with 
the proprietorship of a limited portion of the earth, had not, 
in other words, become territorial—three parts of the Grotian 
theory would have been incapable of application. 
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CHAPTER V 

PRIMITIVE SOCIETY AND ANCIENT LAW 

The necessity of submitting the subject of jurisprudence to 
scientific treatment has never been entirely lost sight of in 
modern times, and the essays which the consciousness of this 
necessity has produced have proceeded from minds of very 
various calibre, but there is not much presumption, I think, 
in asserting that what has hitherto stood in the place of a 
science has for the most part been a set of guesses, those very 
guesses of the Roman lawyers which were examined in the 
two preceding chapters. A series of explicit statements, 
recognising and adopting these conjectural theories of a 
natural state, and of a system of principles congenial to it, has 
been continued with but brief interruption from the days of 
their inventors to our own. They appear in the annotations 
of the Glossators who founded modem jurisprudence, and in 
the writings of the scholastic jurists who succeeded them. 
They are visible in the dogmas of the canonists. They are 
thrust into prominence by those civilians of marvellous 
erudition, who flourished at the revival of ancient letters. 
Grotius and his successors invested them not less with 
brilliancy and plausibility than with practical importance. 
They may be read in the introductory chapters of our own 
Blackstone, who has transcribed them textually from Bur- 
Iamaqui, and wherever the manuals published in the present 
day for the guidance of the student or the practitioner begin 
with any discussion of the first principles of law, it always 
resolves itself into a restatement of the Roman hypothesis. 
It is however from the disguises with which these conjectures 
sometimes clothe themselves, quite as much as from their 
native form, that we gain an adequate idea of the subtlety 
with which they mix themselves in human thought. The 
Lockeian theory of the origin of Law in a Social Compact 
scarcely conceals its Roman derivation, and indeed is only the 
dress by which the ancient views were rendered more attrac¬ 
tive to a particular generation of the modems; but on the 
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other hand the theory of Hobbes on the same subject was 
purposely devised to repudiate the reality of a law of nature 
as conceived by the Romans and their disciples. Yet these 
two theories, which long divided the reflecting politicians of 
England into hostile camps, resemble each other strictly in 
their fundamental assumption of a non-historic, unverifiable, 
condition of the race. Their authors differed as to the char¬ 
acteristics of the prse-social state, and as to the nature of 
the abnormal action by which men lifted themselves out 
of it into that social organisation with which alone we are 
acquainted, but they agreed in thinking that a great chasm 
separated man in his primitive condition from man in society, 
and this notion we cannot doubt that they borrowed, con¬ 
sciously or unconsciously, from the Romans. If indeed the 
phenomena of law be regarded in the way in which these 
theorists regarded them—that is, as one vast complex whole 
—it is not surprising that the mind should often evade the 
task it has set to itself by falling back on some ingenious con¬ 
jecture which (plausibly interpreted) will seem to reconcile 
everything, or else that it should sometimes abjure in despair 
the labour of systematization. 

From the theories of jurisprudence which have the same 
speculative basis as the Roman doctrine two of much celebrity 
must be excepted. The first of them is that associated with the 
great name of Montesquieu. Though there are some am¬ 
biguous expressions in the early part of the Esprit des Lois , 
which seem to show its writer’s unwillingness to break quite 
openly with the views hitherto popular, the general drift 
of the book is certainly to indicate a very different conception 
of its subject from any which had been entertained before. 
It has often been noticed that, amidst the vast variety of 
examples which, in its immense width of survey, it sweeps 
together from supposed systems of jurisprudence, there is 
an evident anxiety to thrust into especial prominence those 
manners and institutions which astonish the civilised reader 
by their uncouthness, strangeness, or indecency. The inference 
constantly suggested is, that laws are the creatures of climate, 
local situation, accident, or imposture—the fniit of any 
causes except those which appear to operate with tolerable 
constancy. Montesquieu seems, in fact, to have looked on 
the nature of man as entirely plastic, as passively reproducing 
the impressions, and submitting implicitly to the impulses, 
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which it receives from without. And here no doubt lies the 
error which vitiates his system as a system. He greatly 
underrates the stability of human nature. He pays little 
or no regard to the inherited qualities of the race, those 
qualities which each generation receives from its predecessors, 
and transmits but slightly altered to the generation which 
follows it. It is quite true, indeed, that no complete account 
can be given of social phenomena, and consequently of laws, 
till due allowance has been made for those modifying causes 
which are noticed in the Esprit des Lois; but their number 
and their force appear to have been overestimated by Mon¬ 
tesquieu. Many of the anomalies which he parades have 
since been shown to rest on false report or erroneous con¬ 
struction, and of those which remain not a few prove the 
permanence rather than the variableness of man’s nature, 
since they are relics of older stages of the race which have 
obstinately defied the influences that have elsewhere had 
effect. The truth is that the stable part of our mental, moral, 
and physical constitution is the largest part of it, and the 
resistance it opposes to change is such that, though the 
variations of human society in a portion of the world are 
plain enough, they are neither so rapid nor so extensive 
that their amount, character, and general direction cannot 
be ascertained. An approximation to truth may be all that 
is attainable with our present knowledge, but there is no 
reason for thinking that is so remote, or (what is the same 
thing) that it requires so much future correction, as to be 
entirely useless and uninstructive. 

The other theory which has been adverted to is the his¬ 
torical theory of Bentham. This theory which is obscurely 
(and, it might even be said, timidly) propounded in several 
parts of Bentham’s works is quite distinct from that analysis 
of the conception of law which he commenced in the “ Frag¬ 
ment on Government,” and which was more recently com¬ 
pleted by Mr. John Austin. The resolution of a law into a 
command of a particular nature, imposed under special con¬ 
ditions, does not affect to do more than protect us against 
a difficulty—a most formidable one certainly—of language. 
The whole question remains open as to the motives of societies 
in imposing these commands on themselves, as to the con¬ 
nexion of these commands with each other, and the nature of 
their dependence on those which preceded them, and which 
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they have superseded. Bentham suggests the answer that 
societies modify, and have always modified, their laws accord¬ 
ing to modifications of their views of general expediency. It 
is difficult to say that this proposition is false, but it certainly 
appears to be unfruitful. For that which seems expedient 
to a society, or rather to the governing part of it, when it 
alters a rule of law is surely the same thing as the object, 
whatever it may be, which it has in view when it makes the 
change. Expediency and the greatest good are nothing more 
than different names for the impulse which prompts the modi¬ 
fication; and when we lay down expediency as the rule of 
change in law or opinion, all we get by the proposition is the 
substitution of an express term for a term which is necessarily 
implied when we say that a change takes place. 

There is such wide-spread dissatisfaction with existing 
theories of jurisprudence, and so general a conviction that they 
do not really solve the questions they pretend to dispose of, 
as to justify the suspicion that some line of inquiry necessary 
to a perfect result has been incompletely followed or alto¬ 
gether omitted by their authors. And indeed there is one 
remarkable omission with which all these speculations are 
chargeable, except perhaps those of Montesquieu. They take 
no account of what law has actually been at epochs remote 
from the particular period at which they made their appear¬ 
ance. Their originators carefully observed the institutions of 
their own age and civilisation, and those of other ages and 
civilisations with which they had some degree of intellectual 
sympathy, but, when they turned their attention to archaic 
states of society which exhibited much superficial difference 
from their own, they uniformly ceased to observe and began 
guessing. The mistake which they committed is therefore 
analogous to the error of one who, in investigating the laws 
of the material universe, should commence by contemplating 
the existing physical world as a whole, instead of beginning 
with the particles which are its simplest ingredients. One 
does not certainly see why such a scientific solecism should 
be more defensible in jurisprudence than in any other region 
of thought. It would seem antecedently that we ought to 
commence with the simplest social forms in a state as near 
as possible to their rudimentary condition. In other words, 
if we followed the course usual in such inquiries, we should 
penetrate as far up as we could in the history of primitive 
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societies. The phenomena which early societies present us 
with are not easy at first to understand, but the difficulty 
of grappling with them bears no proportion to the perplexities 
which beset us in considering the baffling entanglement of 
modern social organisation. It is a difficulty arising from their 
strangeness and uncouthness, not from their number and 
complexity. One does not readily get over the surprise 
which they occasion when looked at from a modern point 
of view; but when that is surmounted they are few enough 
and simple enough. But even if they gave more trouble 
than they do, no pains would be wasted in ascertaining 
the germs out of which has assuredly been unfolded every 
form of moral restraint which controls our actions and 
shapes our conduct at the present moment. 

The rudiments of the social state, so far as they are known 
to us at all, are known through testimony of three sorts— 
accounts by contemporary observers of civilisations less 
advanced than their own, the records which particular races 
have preserved concerning their primitive history, and ancient 
law. The first kind of evidence is the best we could have 
expected. As societies do not advance concurrently, but at 
different rates of progress, there have been epochs at which 
men trained to habits of methodical observation have really 
been in a position to watch and describe the infancy of man¬ 
kind. Tacitus made the most of such an opportunity; but 
the Germany , unlike most celebrated classical books, has not 
induced others to follow the excellent example set by its 
author, and the amount of this sort of testimony which we 
possess is exceedingly small. The lofty contempt which a 
civilised people entertains for barbarous neighbours has caused 
a remarkable negligence in observing them, and this careless¬ 
ness has been aggravated at times by fear, by religious pre¬ 
judice, and even by the use of these very terms—civilisation 
and barbarism—which convey to most persons the impression 
of a difference not merely in degree but in kind. Even the 
Germany has been suspected by some critics of sacrificing 
fidelity to poignancy of contrast and picturesqueness of narra¬ 
tive. Other histories too, which have been handed down to us 
among the archives of the people to whose infancy they relate 
have been thought distorted by the pride of race or by the 
religious sentiment of a newer age. It is important then to 
observe that these suspicions, whether groundless or rational 
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do not attach to a great deal of archaic law. Much of the old 
law which has descended to us was preserved merely because 
it was old. Those who practised and obeyed it did not pretend 
to understand it; and in some cases they even ridiculed and 
despised it. They offered no account of it except that it had 
come down to them from their ancestors. If we confine our 
attention, then, to those fragments of ancient institutions 
which cannot reasonably be supposed to have been tampered 
with, we are able to gain a clear conception of certain great 
characteristics of the society to which they originally be¬ 
longed. Advancing a step further, we can apply our know¬ 
ledge to systems of law which, like the Code of Menu, are 
as a whole of suspicious authenticity; and, using the key we 
have obtained, we are in a position to discriminate those 
portions of them which are truly archaic from those which 
have been affected by the prejudices, interests, or ignorance 
of the compiler. It will at least be acknowledged that, if 
the materials for this process are sufficient, and if the com¬ 
parisons be accurately executed, the methods followed are 
as little objectionable as those which have led to such 
surprising results in comparative philology. 

The effect of the evidence derived from comparative juris¬ 
prudence is to establish that view of the primeval condition 
of the human race which is known as the Patriarchal Theory. 
There is no doubt, of course, that this theory was originally 
based on the Scriptural history of the Hebrew patriarchs in 
Lower Asia; but, as has been explained already, its con¬ 
nexion with Scripture rather militated than otherwise against 
its reception as a complete theory, since the majority of the 
inquirers who till recently addressed themselves with most 
earnestness to the colligation of social phenomena, were either 
influenced by the strongest prejudice against Hebrew antiqui¬ 
ties or by the strongest desire to construct their system with¬ 
out the assistance of religious records. Even now there is 
perhaps a disposition to undervalue these accounts, or rather 
to decline generalising from them, as forming part of the 
traditions of a Semitic people. It is to be noted, however, 
that the legal testimony comes nearly exclusively from the 
institutions of societies belonging to the Indo-European stock, 
the Romans, Hindoos, and Sclavonians supplying the greater 
part of it; and indeed the difficulty at the present stage of 
the inquiry, is to know where to stop, to say of what races 
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whiVhVhV 8 n0t allo . wa , bIe t0 Ia y down that the society in 
which they are united was originally organised on tho 

patriarchal model. The chief lineaments oS a society 
as collected from the early chapters in Genesis. I need not 
attempt to depict with any minuteness, both because they 

because^from'the^'nt ° f ? fr ° m ° Ur earliest chiId hood, and 
t * u i - the interest on ce attaching to the controvert 

Which takes its name from the debate between Locke and 
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His dominion extends to life and death, and is ^ unqualified 
over his children and their houses as over his slaves ^ indeed 
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but every one exercises jurisdiction over his wives^ndlus 
children and they pay no regard to one another. These 
lines are’ applied to the Cyclops, and it may not perhaps be 
an altogether fanciful idea when I suggest that the Cyclops 
is Homer’s type of an alien and less advanced civilisation, 
for thTalmost physical loathing .which a primitive com¬ 
munity feels for men of widely different manners from it 
own usually expresses itself by describing them as> 
such as giants or even (which is almost always the case in 

Oriental mythology) as demons. Howev f er ,*f {'^Ihkh are 
verses condense in themselves the sum of the hints which ar 
given us by legal antiquities. Men are first seen distributed 
m perfectly insulated groups, held together by obedience to 
lhe P parent Law is the paint’s word, but it is not yet m the 
condition of those themisies which were analysed m the fir 
chapter of this work. When we go forward to the state of 
society in which these early legal conceptions show them¬ 
selves as formed, we find that they still partake ofthem^tery 
and spontaneity which must have seemed to characterise a 
despotic father’s commands, but that, at the same 1 , 

inasmuch as they proceed from a sovereign, they presup^se 
a union of family groups in some wider organisation. The 
nert ouestion is, what is the nature of this umon and the 
degree of intimacy which it involves. It is. just here that 
archaic law renders us one of the greatest of its servicesand 
fills up a gap which otherwise could only have been budged 
by conjecture. It is full, in all its provinces, of the clearest 

indications that society in primitive ^^ 

assumed to be at present, a collection of individuals. In tact, 
and in the view of the men who composed it, it was an a 8S™8 ~ 
tinn of families. The contrast may be most forcibly-expressed 
by saying that the unit of an ancient society was the Family, 
oL modern society the Individual. We must be prepared to 
j • anr ;ent law all the consequences of this difference. It 
is so framed as to be adjusted to a system of small independent 
,• c Tf therefore scanty, because it is supple¬ 
mented by the despotic commands of the heads of ^ 

It is ceremonious, because the transactions to which it pays 

regard resemble international concerns much““Xbove’a11 it 
ouick play of intercourse between individuals. Above all 
has a peculiarity of which the full importance cannot be 
shown at present. It takes a view of life wholly unlike any 
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which appears in developed jurisprudence. Corporations 
never die , and accordingly primitive law considers the entities 
with which it deals, i.e. the patriarchal or family groups, as 
perpetual and inextinguishable. This view is closely allied 
to the peculiar aspect under which, in very ancient times, 
moral attributes present themselves. The moral elevation 
and moral debasement of the individual appear to be con¬ 
founded with, or postponed to, the merits and offences of the 
group to which the individual belongs. If the community 
sins, its guilt is much more than the sum of the offences 
committed by its members; the crime is a corporate act, and 
extends in its consequences to many more persons than have 
shared in its actual perpetration. If, on the other hand, the 
individual is conspicuously guilty, it is his children, his 
kinsfolk, his tribesmen, or his fellow-citizens, who suffer with 
him, and sometimes for him. It thus happens that the ideas 
of moral responsibility and retribution often seem to be more 
clearly realised at very ancient than at more advanced 
periods, for, as the family group is immortal, and its liability 
to punishment indefinite, the primitive mind is not per¬ 
plexed by the questions which become troublesome as soon as 
the individual is conceived as altogether separate from the 
group. One step in the transition from the ancient and simple 
view of the matter to the theological or metaphysical explana¬ 
tions of later days is marked by the early Greek notion of an 
inherited curse. The bequest received by his posterity from 
the original criminal was not a liability to punishment, but 
a liability to the commission of fresh offences which drew 
with them a condign retribution; and thus the responsibility 
of the family was reconciled with the newer phase of thought 
which limited the consequences of crime to the person of the 
actual delinquent. 

It would be a very simple explanation of the origin of 
society if we could base a general conclusion on the hint 
furnished us by the Scriptural example already adverted to, 
and could suppose that communities began to exist wherever 
a family held together instead of separating at the death 
of its patriarchal chieftain. In most of the Greek states and 
in Rome there long remained the vestiges of an ascending 
series of groups out of which the State was at first constituted. 
The Family, House, and Tribe of the Romans may be taken 
as the type of them, and they are so described to us that we 
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can scarcely help conceiving them as a system of concentric 
circles which have gradually expanded from the same point. 
The elementary group is the Family, connected by common 
subjection to the highest male ascendant. The aggregation 
of Families forms the Gens or House. .The aggregation of 
Houses makes the Tribe. The aggregation of Tribes consti¬ 
tutes the Commonwealth. Are we at liberty to follow these 
indications, and to lay down that the commonwealth is a 
collection of persons united by common descent from the 
progenitor of an original family ? Of this we may at least be 
certain, that all ancient societies regarded themselves as 
having proceeded from one original stock, and even laboured 
under an incapacity for comprehending any reason except 
this for their holding together in political union. The history 
of political ideas begins, in fact, with the assumption that 
kinship in blood is the sole possible ground of community 
in political functions; nor is there any of those subver¬ 
sions of feeling, which we term emphatically revolutions, so 
startling and so complete as the change which is accomplished 
when some other principle—such as that, for instance, of 
local contiguity —establishes itself for the first time as the 
basis of common political action. It may be affirmed then of 
early commonwealths that their citizens considered all the 
groups in which they claimed membership to be founded on 
common lineage. What was obviously true of the Family 
was believed to be true first of the House, next of the Tribe, 
lastly of the State. And yet we find that along with this belief, 
or, if we may use the word, this theory, each community 
preserved records or traditions which distinctly showed that 
the fundamental assumption was false. Whether we look 
to the Greek states, or to Rome, or to the Teutonic aristo¬ 
cracies in Ditmarsh which furnished Niebuhr with so many 
valuable illustrations, or to the Celtic clan associations, or 
to that strange social organisation of the Sclavonic Russians 
and Poles which has only lately attracted notice, everywhere 
we discover traces of passages in their history when men of 
alien descent were admitted to, and amalgamated with, the 
original brotherhood. Adverting to Rome singly, we perceive 
that the primary group, the Family, was being constantly 
adulterated by the practice of adoption, while .stories seem 
to have been always current respecting the exotic extraction 
of one of the original Tribes and concerning a large addition 
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of causes may have shattered the primitive groups, but when 
ever their ingredients recombined, it was on the model or 
principle of an association of kindred. Whatever were the 
fact all thought, language, and law adjusted themselves 
to the assumption. But though all this seems to me to 
be established with reference to the communities with 
whose records we are acquainted, the reminder of th 
history sustains the position before laid down as , *° 
essentially transient and terminable influence of the most 
powerful Legal Fictions. At some point of time—probably 
as soon as they felt themselves strong enough to resist ex- 
trinsic pressure—all these states ceased to recruit themselves 
by factitious extensions of consanguinity. They ‘Jd 

therefore, became Aristocracies, m all cases where a fresh 

population from any cause collected around^rrternness 
could put in no claim to community of origin. Their sternness 
in maintaining the central principle of a system under which 
Dolitical rights were attainable on no terms whatever except 
connexion ^in blood, real or artificial, taught ^heir “fetors 
another principle, which proved to be endowed with a far 
higher measure of vitality. This was the pnnciple of local 

contiguity, now recognised everywhere as tl l e ^™eas 
community in political functions. A new set of political ideas 
came at once into existence, which, being those of ourselves 
our contemporaries, and in great measure of our ancestors, 
rather obscure our perception of the older theory which they 

vanquished and dethroned. . . • 11 

The Family then is the type of an archaic society in all 
modifications which it was capable of assuming, but th 
family here spoken of is not exactly the family as understood 
by a modem. In order to reach the ancient conception we 
nmst give to our modem ideas an important extension and 
an important limitation. We must look on the family as 
constantly enlarged by the absorption of strangers within 
its circle ^and we must try to regard the fiction of adoption 
as so closely simulating the reality of kinship that neither 
law nor opinion makes the slightest difference between a real 
and an adoptive connexion. On the other hand, the persons 
theoretically amalgamated into a family by their common 

descent are 7 practically held together by common obedience 
to their highest living ascendant, the father, grandfather or 
great-grandfather. The patriarchal authority of a chieftain 
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is as necessary an ingredient in the notion of the family group 
as the fact (or assumed fact) of its having sprung from his 
loins; and hence we must understand that if there be any 
persons who, however truly included in the brotherhood by 
virtue of their blood-relationship, have nevertheless de facto 
withdrawn themselves from the empire of its ruler, they are 
always, in the beginnings of law, considered as lost to the 
family. It is this patriarchal aggregate—the modem family 
thus cut down on one side and extended on the other— 
which meets us on the threshold of primitive jurisprudence. 
Older probably than the State, the Tribe, and the House, 
it left traces of itself on private law long after the House and 
the Tribe had been forgotten, and long after consanguinity 
had ceased to be associated with the composition of States. 
It will be found to have stamped itself on all the great depart¬ 
ments of jurisprudence, and may be detected, I think, as the 
true source of many of their most important and most 
durable characteristics. At the outset, the peculiarities of law 
in its most ancient state lead us irresistibly to the conclusion 
that it took precisely the same view of the family group which 
is taken of individual men by the systems of rights and 
duties now prevalent throughout Europe. There are societies 
open to our observation at this very moment whose laws and 
usages can scarcely be explained unless they are supposed 
never to have emerged from this primitive condition; but in 
communities more fortunately circumstanced the fabric of 
jurisprudence fell gradually to pieces, and if we carefully 
observe the disintegration we shall perceive that it took place 
principally in those portions of each system which were most 
deeply affected by the primitive conception of the family. 
In one all-important instance, that of the Roman law, the 
change was effected so slowly, that from epoch to epoch we 
can observe the line and direction which it followed, and can 
even give some idea of the ultimate result to which it was 
tending. And, in pursuing this last inquiry, we need not 
suffer ourselves to be stopped by the imaginary barrier which 
separates the modern from the ancient world. For one effect 
of that mixture of refined Roman law with primitive barbaric 
usage, which is known to us by the deceptive name of feudal¬ 
ism, was to revive many features of archaic jurisprudence 
which had died out of the Roman world, so that the decom- 
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position which had seemed to be over commenced again, and 
to some extent is still proceeding. 

On a few systems of law the family organisation of the 
earliest society has left a plain and broad mark in the life¬ 
long authority of the Father or other ancestor over the 
person and property of his descendants, an authority which 
we may conveniently call by its later Roman name of Patria 
Potestas.. No feature of the rudimentary associations of 
mankind is deposed to by a greater amount of evidence than 
this, and yet none seems to have disappeared so generally 
and so rapidly from the usages of advancing communities. 
Gaius,.writing under the Antonines, describes the institution 
as distinctively Roman. It is true that, had he glanced across 
the Rhine or the Danube to those tribes of barbarians which 
were exciting the curiosity of some among his contemporaries, 
he would have seen examples of patriarchal power in its 
crudest form; and in the far East a branch of the same 
ethnical stock from which the Romans sprang was repeating 
their Patria Potestas in some of its most technical incidents. 
But among the races understood to be comprised within 
the Roman empire, Gaius could find none which exhibited 
an institution resembling the Roman “ Power of the Father,” 
except only the Asiatic Galatae. There are reasons, indeed, as 
it seems to me, why the direct authority of the ancestor 
should, in the greater number of progressive societies, very 
shortly assume humbler proportions than belonged to it in 
their earliest state. The implicit obedience of rude men to 
their parent is doubtless a primary fact, which it would be 
absurd to explain away altogether by attributing to them 
any calculation of its advantages; but, at the same time, if 
it is natural in the sons to obey the father, it is equally natural 
that they should look to him for superior strength or superior 
wisdom. Hence, when societies are placed under circum¬ 
stances which cause an especial value to be attached to bodily 
and mental vigour, there is an influence at work which tends 
to confine the Patria Potestas to the cases where its possessor 
is actually skilful and strong. When we obtain our first glimpse 
of organised Hellenic society, it seems as if supereminent 
wisdom would keep alive the father’s power in persons whose 
bodily strength had decayed; but the relations of Ulysses and 
Laertes in the Odyssee appear to show that, where extra¬ 
ordinary valour and sagacity were united in the son, the father 
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their voluntary surrender. The older mode of getting rid of 
the Potestas, by effecting a triple sale of the son’s person, 
is evidence, I may remark, of a very early feeling against the 
unnecessary prolongation of the powers. The rule which 
declared that the son should be free after having been three 
times sold by his father seems to have been originally meant 
to entail penal consequences on a practice which revolted 
even the imperfect morality of the primitive Roman. But 
even before the publication of the Twelve Tables it had been 
turned, by the ingenuity of the jurisconsults, into an ex¬ 
pedient for destroying the parental authority wherever the 
father desired that it should cease. 

Many of the causes which helped to mitigate the stringency 
of the father’s power over the persons of his children are 
doubtless among those which do not lie upon the face of 
history. We cannot tell how far public opinion may have 
paralysed an authority which the law conferred, or how far 
natural affection may have rendered it endurable. But though 
the powers over the person may have been latterly nominal, 
the whole tenour of the extant Roman jurisprudence suggests 
that the father’s rights over the son’s property were always 
exercised without scruple to the full extent to which they 
were sanctioned by law. There is nothing to astonish us in the 
latitude of these rights when they first show themselves. 
The ancient law of Rome forbade the Children under Power 
to hold property apart from their parent, or (we should 
rather say) never contemplated the possibility of their 
claiming a separate ownership. The father was entitled to 
take the whole of the son’s acquisitions, and to enjoy the 
benefit of his contracts without being entangled in any 
compensating liability. So much as this we should expect 
from the constitution of the earliest Roman society, for we 
can hardly form a notion of the primitive family group unless 
we suppose that its members brought their earnings of all 
kinds into the common stock while they were unable to bind 
it by improvident individual engagements. The true enigma 
of the Patria Potestas does not reside here, but in the slowness 
with which these proprietary privileges of the parent were 
curtailed, and in the circumstance that, before they were 
seriously diminished, the whole civilised world was brought 
within their sphere. No innovation of any kind was attempted 
till the first years of the Empire, when the acquisitions of 
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soldiers on service were withdrawn from the operation of the 
Patria Potestas, doubtless as part of the reward of the armies 
which had overthrown the free commonwealth. Three cen¬ 
turies afterwards the same immunity was extended to the 
earnings of persons who were in the civil employment of the 
state. Both changes were obviously limited in their appli¬ 
cation. and they were so contrived in technical form as to 
interfere as little as possible with the principle of Patna 
Potestas. A certain qualified and dependent ownership had 
always been recognised by the Roman law in the perquisites 
and savings which slaves and sons under power were not 
compelled to include in the household accounts, and the 
special name of this permissive property, Peculium, was 
applied to the acquisitions newly relieved from Patria Potes¬ 
tas which were called in the case of soldiers Castrense Pecu¬ 
lium, and Quasi-castrense Peculium in the case of civil 
servants. Other modifications of the parental privileges fol¬ 
lowed which showed a less studious outward respect for the 
ancient principle. Shortly after the introduction of the Quasi- 
castrense Peculium, Constantine the Great took away the 
father’s absolute control over property which his children had 
inherited from their mother, and reduced it to a usufruct, or 
life-interest. A few more changes of slight importance fol¬ 
lowed in the Western Empire, but the furthest pomt reached 
was in the East, under Justinian, who enacted that unless 
the acquisitions of the child were derived from the parent s 
own property, the parent’s rights over them should not ex¬ 
tend beyond enjoying their produce for the period of his life. 
Even this, the utmost relaxation of the Roman Patria Potes¬ 
tas left it far ampler and severer than any analogous institu¬ 
tion of the modem world. The earliest modem writers on 
jurisprudence remark that it was only the fiercer and ruder of 
the conquerors of the empire, and notably the nations of 
Sclavonic origin, which exhibited a. Patria Potestas at all 
resembling that which was described in the Pandects and the 
Code All the Germanic immigrants seem to have recognised 
a corporate union of the family under the mund, or authority 
of a patriarchal chief; but his powers are obviously only the 
relics of a decayed Patria Potestas, and fell far short of those 
enjoyed by the Roman father. The Franks are particularly 
mentioned as not having the Roman Institution, and accord¬ 
ingly the old French lawyers, even when most busily engaged 
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in filling the interstices of barbarous custom with rules of 
Roman law, were obliged to protect themselves against the 
intrusion of the Potestas by the express maxim, Puyssance 
de pere en France n’a lieu. The tenacity of the Romans in 
maintaining this relic of their most ancient condition is in 
itself remarkable, but it is less remarkable than the diffusion 
of the Potestas over the whole of a civilisation from which 
it had once disappeared. While the Castrense Peculium 
constituted as yet the sole exception to the father’s power 
over property, and while his power over his children’s persons 
was still extensive, the Roman citizenship, and with it the 
Patria Potestas, were spreading into every corner of the empire. 
Every African or Spaniard, every Gaul, Briton, or Jew, who 
received this honour by gift, purchase, or inheritance, placed 
himself under the Roman Law of Persons, and, though our 
authorities intimate that children bom before the acquisition 
of citizenship could not be brought under Power against their 
will, children bom after it and all ulterior descendants were 
on the ordinary footing of a Roman jilius fatnilias. It does 
not fall within the province of this treatise to examine the 
mechanism of the later Roman society, but I may be per¬ 
mitted to remark that there is little foundation for the 
opinion which represents the constitution of Antoninus 
Caracalla conferring Roman citizenship on the whole of his 
subjects as a measure of small importance. However we 
may interpret it, it must have enormously enlarged the 
sphere of the Patria Potestas, and it seems to me that the 
tightening of family relations which it effected is an agency 
which ought to be kept in view more than it has been, in 
accounting for the great moral revolution which was trans¬ 
forming the world. 

Before this branch of our subject is dismissed, it should be 
observed that the Paterfamilias was answerable for the delicts 
(or torts) of his Sons under Power. He was similarly liable 
for the torts of his slaves; but in both cases he originally 
possessed the singular privilege of tendering the delinquent’s 
person in full satisfaction of the damage. The responsibility 
thus incurred on behalf of sons, coupled with the mutual 
incapacity of parent and Child under Power to sue one another, 
has seemed to some jurists to be best explained by the 
assumption of a “ unity of person ” between the Pater¬ 
familias and the Filius-familias. In the chapter on Succes- 
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sions I shall attempt to show in what sense, and to what 
extent, this “ unity ” can be accepted as a reality. I can 
only say at present that these responsibilities of the Pater¬ 
familias, and other legal phenomena which will be discussed 
hereafter, appear to me to point at certain duties of the 
primitive Patriarchal chieftain which balanced his rights. 
I conceive that, if he disposed absolutely of the persons and 
fortune of his clansmen, this representative ownership was 
coextensive with a liability to provide for all members of 
the brotherhood out of the common fund. The difficulty is 
to throw ourselves out of our habitual associations sufficiently 
for conceiving the nature of his obligation. It was not a legal 
duty, for law had not yet penetrated into the precinct of the 
Family. To call it moral is perhaps to anticipate the ideas 
belonging to a later stage of mental development; but the 
expression “ moral obligation ” is significant enough for our 
purpose, if we understand by it a duty semi-consciously 
followed and enforced rather by instinct and habit than by 
definite sanctions. 

The Patria Potestas, in its normal shape, has not been, and, 
as it seems to me, could not have been, a generally durable 
institution. The proof of its former universality is therefore 
incomplete so long as we consider it by itself; but the demon¬ 
stration may be carried much further by examining other 
departments of ancient law which depend on it ultimately, 
but not by a thread of connexion visible in all its parts or 
to all eyes. Let us turn for example to Kinship, or in other 
words, to the scale on which the proximity of relatives to each 
other is calculated in archaic jurisprudence. Here again it 
will be convenient to employ the Roman terms, Agnatic and 
Cognatic relationship. Cognatic relationship is simply the 
conception of kinship familiar to modern ideas; it is the 
relationship arising through common descent from the same 
pair of married persons, whether the descent be traced 
through males or females. Agnatic relationship is something 
very different: it excludes a number of persons whom we in 
our day should certainly consider of kin to ourselves, and 
it includes many more whom we should never reckon among 
our kindred. It is in truth the connexion existing between 
the members of the Family, conceived as it was in the most 
ancient times. The limits of this connexion are far from 
conterminous with those of modem relationship. 
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Cognates then are all those persons who can trace their 
blood to a single ancestor and ancestress; or, if we take the 
strict technical meaning of the word in Roman law, they are 
all who trace their blood to the legitimate marriage of a 
common pair. “ Cognation ” is therefore a relative term, 
and the degree of connexion in blood which it indicates 
depends on the particular marriage which is selected as the 
commencement of the calculation. If we begin with the mar¬ 
riage of father and mother, Cognation will only express the 
relationship of brothers and sisters; if we take that of the 
grandfather and grandmother, then uncles, aunts, and their 
descendants will also be included in the notion of Cognation, 
and following the same process a larger number of Cognates 
may be continually obtained by choosing the starting point 
higher and higher up in the line of ascent. All this is easily 
understood by a modern; but who are the Agnates ? In the 
first place, they are all the Cognates who trace their connexion 
exclusively through males. A table of Cognates is, of course, 
formed by taking each lineal ancestor in turn and including 
all his descendants of both sexes in the tabular view; if then, 
in tracing the various branches of such a genealogical table 
or tree, we stop whenever we come to the name of a female 
and pursue that particular branch or ramification no further, 
all who remain after the descendants of women have been 
excluded are Agnates, and their connexion together is Agnatic 
Relationship. I dwell a little on the process which is prac¬ 
tically followed in separating them from the Cognates, because 
it explains a memorable legal maxim, “ Mulier est finis 
familise a woman is the terminus of the family. A female 
name closes the branch or twig of the genealogy in which it 
occurs. None of the descendants of a female are included m 
the primitive notion of family relationship. 

If the system of archaic law at which we are looking be one 
which admits Adoption, we must add to the Agnate thus 
obtained all persons, male or female, who have been brought 
into the Family by the artificial extension of its boundaries. 
But the descendants of such persons will only be Agnates, if 
they satisfy the conditions which have just been described. 

What then is the reason of this arbitrary inclusion and 
exclusion? Why should a conception of Kinship, so elastic 
as to include strangers brought into the family by adoption, 
be nevertheless so narrow as to shut out the descendants 
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of a female member? To solve these questions, we must 
recur ^ to the Patria Potestas. The foundation of Agna¬ 
tion is not the marriage of Father and Mother, but the 
authority of the Father. All persons are Agnatically con¬ 
nected together who are under the same Paternal Power, or 
who have been under it, or who might have been under it 
if their lineal ancestor had lived long enough to exercise his 
empire. In truth, in the primitive view, Relationship is 
exactly limited by Patria Potestas. Where the Potestas 
begins, Kinship begins; and therefore adoptive relatives are 
among the kindred. Where the Potestas ends, Kinship ends; 
so that a son emancipated by his father loses all rights of 
Agnation. And here we have the reason why the descendants 
of females are outside the limits of archaic kinship. If a 
woman died unmarried, she could have no legitimate de¬ 
scendants. If she married, her children fell under the Patria 
Potestas, not of her Father, but of her Husband, and thus 
were lost to her own family. It is obvious that the organisa¬ 
tion of primitive societies would have been confounded, if 
men had called themselves relatives of their mother’s relatives. 
The inference would have been that a person might be subject 
to two distinct Patria; Potestates; but distinct Patriae 
Potestates implied distinct jurisdictions, so that anybody 
amenable to two of them at the same time would have lived 
under two different dispensations. As long as the Family was 
an imperium in imperio, a community within the common¬ 
wealth, governed by its own institutions of which the parent 
was the source, the limitation of relationship to the Agnates 
was a necessary security against a conflict of laws in the 
domestic forum. 

The Parental Powers proper are extinguished by the death 
of the Parait, but Agnation is as it were a mould which retains 
their imprint after they have ceased to exist. Hence comes 
the interest of Agnation for the inquirer into the history of 
jurisprudence. The Powers themselves are discernible in 
comparatively few monuments of ancient law, but Agnatic 
Relationship, which implies their former existence, is dis¬ 
coverable almost everywhere. There are few indigenous 
bodies of law belonging to communities of the Indo-European 
stock, which do not exhibit peculiarities in the most ancient 
part of their structure which are clearly referable to Agnation. 
In Hindoo law, for example, which is saturated with the 
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primitive notions of family dependency, kinship is entirely 
Agnatic, and I am informed that in Hindoo genealogies the 
names of women are generally omitted altogether. The same 
view of relationship pervades so much of the laws of the races 
who overran the Roman Empire as appears to have really 
formed part of their primitive usage, and we may suspect 
that it would have perpetuated itself even more than it has in 
modem European jurisprudence, if it had not been for the 
vast influence of the later Roman law on modem thought. 
The Praetors early laid hold on Cognation as the natural form 
of kinship, and spared no pains in purifying their system 
from the older conception. Their ideas have descended to us, 
but still traces of Agnation are to be seen in many of the 
modem rules of succession after death. The exclusion of 
females and their children from governmental functions, 
commonly attributed to the usage of the Salian Franks, has 
certainly an agnatic origin, being descended from the ancient 
German rule of succession to allodial property. In Agnation 
too is to be sought the explanation of that extraordinary rule 
of English Law, only recently repealed, which prohibited 
brothers of the half-blood from succeeding to one another's 
lands. In the Customs of Normandy, the rule applies to 
uterine brothers only, that is, to brothers by the same mother 
but not by the same father; and, limited in this way, it is a 
strict deduction from the system of Agnation, under which 
uterine brothers are no relations at all to one another. When 
it was transplanted to England, the English judges, who had 
no clue to its principle, interpreted it as a general prohibition 
against the succession of the half-blood, and extended it to 
consanguineous brothers, that is to sons of the same father 
by different wives. In all the literature which enshrines the 
pretended philosophy of law, there is nothing more curious 
than the pages of elaborate sophistry in which Blackstone 
attempts to explain and justify the exclusion of the half-blood. 

It may be .shown, I think, that the Family, as held together 
by the Patria Potestas, is the nidus out of which the entire 
Law of Persons has germinated. Of all the chapters of that 
Law the most important is that which is concerned with the 
status of Females. It has just been stated that Primitive 
Jurisprudence, though it does not allow a Woman to com¬ 
municate any rights of Agnation to her descendants, includes 
herself nevertheless in the Agnatic bond. Indeed, the relation 
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of a female to the family in which she was born is much 
stricter, closer, and more durable than that which unites her 
male kinsmen. We have several times laid down that early 
law takes notice of Families only; this is the same thing as 
saying that it only takes notice of persons exercising Patna 
Potestas, and accordingly the only principle on which it en¬ 
franchises a son or grandson at the death of his Parent, is a 
consideration of the capacity inherent in such son or grandson 
to become himself the head of a new family and the root of 
a new set of Parental Powers. But a woman, of course, has no 
capacity of the kind, and no title accordingly to the libera¬ 
tion which it confers. There is therefore a peculiar contrivance 
of archaic jurisprudence for retaining her m the bondage of 
the Family for life. This is the institution known to the oldest 
Roman law as the Perpetual Tutelage of Women, under which 
a Female, though relieved from her Parent s authority by h 
decease, continues subject through life to her nearest male 
relations as her Guardians. Perpetual Guardianship is 
obviously neither more nor less than an artificial prolongation 
of the Patria Potestas, when for other purposes it has been 
dissolved. In India, the system survives w absolute com¬ 
pleteness, and its operation is so strict thac a Hindoo Mother 
frequently becomes the ward of her own sons. Even in 
Europe, the laws of the Scandinavian nations respecting 
women preserved it until quite recently. The invaders of the 
Western Empire had it universally among their “^igenous 
usages, and indeed their ideas on the subject of Guardianship 
in all its forms, were among the most retrogressive o(those 
which they introduced into the Western world. But from the 
mature Roman jurisprudence it had entirely disappea-ired. 
We should know almost nothing about it, if we had only'the 
compilations of Justinian to consult; but the discovery of the 
manuscript of Gaius discloses it to us at a most interesting 
epoch, just when it had fallen into complete discredit and 
was verging on extinction. The great jurisconsult himself 
scouts the popular apology offered for it in the mental in¬ 
feriority of the female sex, and a considerable part of his 
volume is taken up with descriptions of the numerous 
expedients, some of them displaying extraordinary ingenuity 
which the Roman lawyers had devised for enabling Women 
to defeat the ancient rales. Led by their theory of Natural 
Law, the jurisconsults had evidently at this time assumed 
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the equality of the sexes as a principle of their code of equity 

restrictionf’r rt ^ they . attack ed were,* is *» be observed,' 
asslnt of the L ^ < ? 1Sp0S ' t !° n of P r °Perty, for which the 
r^trel f f h S guardlans was still formally required. 

Control of her person was apparently quite obsolete. 4 

whiieTnnW W ® ubordlnates the woman to her blood-relations, 
while a prime phenomenon of modern jurisprudence has been 
her subordination to her husband. The history of the change 

LcSt^- K begi f far back “ tbe aaaa 't of S 
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ulu? the^Hnsh '' H nd by ' th i e l0Wer f0rm ’ whi ® h was termed 
Usus, the Husband acquired a number of rights over the 

p son and property of his wife, which were on the whole in 

excess of such as are conferred on him in any system of 

modern jurisprudence. But in what capacity did he acquire 
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i-nnl i 7- Sb if- b S. can ! e * he Dau i hter of ber husband. She was 
snrintrimr'n f atna Potestas.. She incurred all the liabilities 
springing out of it while it subsisted, and surviving it when it 
had expired. All her property became absolutely his and 

fh WS i! Tj ned m tutela g e after his death to the guardian 
b °™ he bad appointed by will. These three ancien/forms of 
mamage fell however, gradually into disuse, so that at the 
most splendid period of Roman greatness, they had almost 

but nt hS t0 5 fasbi0n 0f wedlock—old apparendy 
but not hitherto considered reputable—which was founded 

on a modification of the lower form of civil marriage. Without 
ffmir'n 1118 the technical mechanism of the institution now 
g nerally popular, I may describe it as amounting in law to 
htde more than a temporary deposit of the woman by her 
family. The rights of the family remained unimpaired, and the 
lady continued m the tutelage of guardians whom her parents 
had appointed and whose privileges of control overrode in 
many material respects, the inferior authority of her husband 
The consequence was that the situation of the Roman female' 
whether married or unmarried, became one of great per“mti 
and proprietary independence, for the tendency of the later 
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entailed on the other sex by marriage was sensibly diminished. 
The principal and most powerful solvent of the revived bar¬ 
barism of Europe was always the codified jurisprudence of 
Justinian, wherever it was studied with that passionate 
enthusiasm which it seldom failed to awaken. It covertly 
but most efficaciously undermined the customs which it pre¬ 
tended merely to interpret. But the Chapter of law relating 
to married women was for the most part read by the light, 
not of Roman, but of Canon Law, which in no one particular 
departs so widely from the spirit of the secular jurisprudence 
as in the view it takes of the relations created by marriage. 
This was in part inevitable, since no society which preserves 
any tincture of Christian institution is likely to restore to 
married women the personal liberty conferred on them by the 
middle Roman law, but the proprietary disabilities of married 
females stand on quite a different basis from their personal 
incapacities, and it is by keeping alive and consolidating the 
former that the expositors of the Canon Law have deeply 
injured civilisation. There are many vestiges of a struggle 
between the secular and ecclesiastical principles, but the 
Canon Law nearly everywhere prevailed. In some of the 
French provinces married women, of a rank below nobility, 
obtained all the powers of dealing with property which 
Roman jurisprudence had allowed, and this local law has 
been largely followed by the Code Napoleon; but the state 
of the Scottish law shows that scrupulous deference to the 
doctrines of the Roman jurisconsults did not always extend 
to mitigating the disabilities of wives. The systems however 
which are least indulgent to married women are invariably 
those which have followed the Canon Law exclusively, or 
those which, from the lateness of their contact with European 
civilisation, have never had their archaisms weeded out. The 
Scandinavian laws, harsh till lately to all females, are still 
remarkable for their severity to wives. And scarcely less 
stringent in the proprietary incapacities it imposes is the 
English Common Law, which borrows far the greatest number 
of its fundamental principles from the jurisprudence of the 
Canonists. Indeed, the part of the Common Law which pre¬ 
scribes the legal situation of married women may serve to 
give an Englishman clear notions of the great institution 
which has been the principal subject of this chapter. I do 
not know how the operation and nature of the ancient Patria 
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Potestas can be brought so vividly before the mind as by re¬ 
flecting on the prerogatives attached to the husband by the 
pure English Common Law, and by recalling the rigorous 
consistency with which the view of a complete legal sub¬ 
jection on the part of the wife is carried by it, where it is 
untouched by equity or statutes, through every department 
of rights, duties, and remedies. The distance between the 
eldest and latest Roman law on the subject of Children under 
Power may be considered as equivalent to the difference 
between the Common Law and the jurisprudence of the Court 
of Chancery in the rules which they respectively apply to 

W If we were to lose sight of the true origin of Guardianship 
in both its forms and were to employ the common language 
on these topics, we should find ourselves remarking that, 
while the Tutelage of Women is an instance in which systems 
of archaic law push to an extravagant length the fiction of 
suspended rights, the rules which they lay down for the 
Guardianship of Male Orphans are an example of a fault 
in precisely the opposite direction. All such systems termin¬ 
ate the Tutelage of males at an extraordinary early period. 
Under the ancient Roman law, which may be taken as their 
type, the son who was delivered from Patria Potestas by the 
death of his Father or Grandfather remained under guardian¬ 
ship till an epoch which for general purposes may be described 
as arriving with his fifteenth year; but the arrival of that 
epoch placed him at once in the full enjoyment of personal and 
proprietary independence. The period of minority appears 
therefore to have been as unreasonably short as the duration 
of the disabilities of women was preposterously long. But, 
in point of fact, there was no element either of excess or of 
shortcoming in the circumstances which gave their original 
form to the two kinds of guardianship. Neither the one nor 
the other of them was based on the slightest consideration of 
public or private convenience. The guardianship of male 
orphans was no more designed originally to shield them till 
the arrival of years of discretion than the tutelage of women 
was intended to protect the other sex against its own feeble¬ 
ness. The reason why the death of the father delivered the 
son from the bondage of the family was the son’s capacity for 
becoming himself the head of a new family and the founder of 
a new Patria Potestas; no such capacity was possessed by 
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materials, institutions some of which descended unimpaired 
to the modem world, while others, destroyed or corrupted by 
contact with barbarism in the dark ages, had again to be 
recovered by mankind. When we leave this jurisprudence at 
the epoch of its final reconstruction by Justinian, few traces 
of archaism can be discovered in any part of it except in the 
single article of the extensive powers still reserved to the 
living Parent. Everywhere else principles of convenience, or 
of symmetry, or of simplification—new principles at any rate— 
have usurped the authority of the jejune considerations which 
satisfied the conscience of ancient times. Everywhere a new 
morality has displaced the canons of conduct and the reasons 
of acquiescence which were in unison with the ancient usages, 
because in fact they were bom of them. 

The movement of the progressive societies has been uniform 
in one respect. Through all its course it has been distin¬ 
guished by the gradual dissolution of family dependency and 
the growth of individual obligation in its place. The In¬ 
dividual is steadily substituted for the Family, as the unit of 
which civil laws take account. The advance has been accom¬ 
plished at varying rates of celerity, and there are societies 
not absolutely stationary in which the collapse of the ancient 
organisation can only be perceived by careful study of the 
phenomena they present. But, whatever its pace, the change 
has not been subject to reaction or recoil, and apparent 
retardations will be found to have been occasioned through 
the absorption of archaic ideas and customs from some entirely 
foreign source. Nor is it difficult to see what is the tie between 
man and man which replaces by degrees those forms of 
reciprocity in rights and duties which have their origin in 
the Family. It is Contract. Starting, as from one terminus 
of history, from a condition of society in which all the relations 
of Persons are summed up in the relations of Family, we seem 
to have steadily moved towards a phase of social order in 
which all these relations arise from the free agreement of 
Individuals. In Western Europe the progress achieved in this 
direction has been considerable. Thus the status of the Slave 
has disappeared—it has been superseded by the contractual 
relation of the servant to his master. The status of the Female 
under Tutelage, if the tutelage be understood of persons other 
than her husband, has also ceased to exist; from her coming 
of age to her marriage all the relations she may form are 
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relations of contract. So too the status of the Son under 
Power has no true place in law of modem European 
societies. If any civil obligation binds together the Parent 
and the child of full age, it is one to which only contract gives 
its legal validity. The apparent exceptions are exceptions of 
that stamp which illustrate the rule. The child before years 
of discretion, the orphan under guardianship, the adjudged 
lunatic, have all their capacities and incapacities regulated 
by the Law of Persons. But why? The reason is differently 
expressed in the conventional language of different systems, 
but in substance it is stated to the same effect by all. The 
great majority of Jurists are constant to the principle that 
the classes of persons just mentioned are subject to extrinsic 
control on the single ground that they do not possess the 
faculty of forming a judgment on their own interests; in 
other words, that they are wanting in the first essential of an 
engagement by Contract. 

The word Status may be usefully employed to construct a 
formula expressing the law of progress thus indicated, which, 
whatever be its value, seems to me to be sufficiently ascer¬ 
tained. All the forms of Status taken notice of in the Law of 
Persons were derived from, and to some extent are still 
coloured by, the powers and privileges anciently residing in 
the Family. If then we employ Status, agreeably with the 
usage of the best writers, to signify these personal conditions 
only, and avoid applying the term to such conditions as are 
the immediate or remote result of agreement, we may say 
that the movement of the progressive societies has hitherto 
been a movement/nw Status to Contract . 
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CHAPTER VI 

THE EARLY HISTORY OF TESTAMENTARY SUCCESSION 

If an attempt were made to demonstrate in England the 
superiority of the historical method of investigation to the 
modes of inquiry concerning Jurisprudence which are in 
fashion among us, no department of Law would better serve 
as an example than Testaments or Wills.. Its capabilities it 
owes to its great length and great continuity. At the begin¬ 
ning of its history we find ourselves in the very infancy of 
the social state, surrounded by conceptions which it requires 
some effort of mind to realise in their ancient form; while 
here, at the other extremity of its line of progress, we are in 
the midst of legal notions which are nothing more than those 
same conceptions disguised by the phraseology and by the 
habits of thought which belong to modem times, and ex¬ 
hibiting therefore a difficulty of another kind, the difficulty 
of believing that ideas which form part of our everyday 
mental stock can really stand in need of analysis and examina¬ 
tion. The growth of the Law of Wills between these extreme 
points can be traced with remarkable distinctness. It was 
much less interrupted at the epoch of the birth of feudalism, 
than the history of most other branches of law. It is, indeed, 
tme that, as regards all provinces of jurisprudence, the break 
caused by the division between ancient and modern history, 
or in other words by the dissolution of the Roman empire, 
has been very greatly exaggerated. Indolence has disinclined 
many writers to be at the pains of looking for threads of 
connection entangled and obscured by the confusions of 
six troubled centuries, while other inquirers, not naturally 
deficient in patience and industry, have been misled by idle 
pride in the legal system of their country, and by consequent 
unwillingness to confess its obligations to the jurisprudence of 
Rome. But these unfavourable influences have had com¬ 
paratively little effect on the province of Testamentary Law. 
The barbarians were confessedly strangers to any such con¬ 
ception as that of a Will, The best authorities agree that 
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there is no trace of it in those parts of their written codes 
which comprise the customs practised by them in their 
original seats, and in their subsequent settlements on the 
edge of the Roman empire. But soon after they became mixed 
with the population of the Roman provinces they appro¬ 
priated from the Imperial jurisprudence the conception of 
a Will, at first in part, and afterwards in all its integrity. 
The influence of the Church had much to do with this rapid 
assimilation. The ecclesiastical power had very early suc¬ 
ceeded to those privileges of custody and registration of 
Testaments which several of the heathen temples had enjoyed; 
and even thus early it was almost exclusively to private be¬ 
quests that the religious foundations owed their temporal 
possessions. Hence it is that the decrees of the earliest 
Provincial Councils perpetually contain anathemas against 
those who deny the sanctity of Wills. Here, in England, 
Church influence was certainly chief among the causes which 
by universal acknowledgment have prevented that discon¬ 
tinuity in the history of Testamentary Law, which is some¬ 
times believed to exist in the history of other provinces of 
Jurisprudence. The jurisdiction over one class of Wills was 
delegated to the Ecclesiastical Courts, which applied to them, 
though not always intelligently, the principles of Roman 
jurisprudence; and, though neither the courts of Common 
Law nor the Court of Chancery owned any positive obliga¬ 
tion to follow the Ecclesiastical tribunals, they could not 
escape the potent influence of a system of settled rules in 
course of application by their side. The English law of testa¬ 
mentary succession to personalty has become a modified form 
of Jhe dispensation under which the inheritances of Roman 
citizens were administered. 

It is not difficult to point out the extreme difference of 
the conclusions forced on us by the historical treatment of 
the subject from those to which we are conducted when, with¬ 
out the help of history, we merely strive to analyse our prima 
facie impressions. I suppose there is nobody who, starting 
from the popular or even the legal conception of a Will, would 
not imagine that certain qualities are necessarily attached to 
it. He would say, for example, that a Will necessarily takes 
effect at death only —that it is secret, not known as a matter 
of course to persons taking interests under its provisions— 
that it is revocable , i.e. always capable of being superseded by 
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deceased persons ought primarily to follow, and then pro¬ 
ceeds to account for succession ab intestato as the mciden a 
nro^sL of the lawgiver for the discharge of a function which 
was only left unperformed through the neglect or misfortun 
of the leased proprietor. These .opinions are. oriy 
forms of the more compendious doctrine thatJ^tamea^y 

at-rteffW tsss* ss 

Natuml ilw maybe takento^JpTyAheSt, as a matter 

of these positions, I think that, when explicitly set 
forth, it can never be seriously 

has seen the severe restraints imposed on the testamentary 
Power bv the Code Napoleon, and has witnessed the steady 

that it is contrary to the best-ascertained f&c . ii 
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more or less of restriction to override the claims of his kindr a 

in The 0 conception of a Will or Testament cannot be con- 
.j bv itself It is a member, and not the first, of a series 
ol conceptions, ‘in itself a Will is simply *e instrument by 
which the intention of the testator is decla . 
t OT . T 4 -u\ n \r that before such an instrument takes its tu 

of their nroperty? Thrown into technical language the 
dlptTenHf *e various conceptions which c**nta*to 
the notion of a Will is thus expressed A Will or 1 stamen 
is an instrument by which the devolution of an inheritance 
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prescribed. Inheritance is a form of universal succession. A 
universal succession is a succession to a universitas juris, or 
university of rights and duties. Inverting this order we have 
therefore to inquire what is a universitas juris ; what is a 
universal succession; what is the form of universal succession 
which is called an inheritance, And there are also two further 
questions, independent to some extent of the points I have 
mooted, but demanding solution before the subject of Wills 
can be exhausted. These are, how came an inheritance to be 
controlled in any case by the testator’s volition, and what is 
the nature of the instrument by which it came to be controlled ? 

The first question relates to the universitas juris ; that is, 
a university (or bundle) of rights and duties. A universitas 
juris is a collection of rights and duties united by the single 
circumstance of their having belonged at one time to some 
one person. It is, as it were, the legal clothing of some given 
individual. It is not formed by grouping together any rights 
and any duties. It can only be constituted by taking all the 
rights and all the duties of a particular person. The tie 
which so connects a number of rights of property, rights of 
way, rights to legacies, duties of specific performance, debts, 
obligations to compensate wrongs—which so connects all these 
legal privileges and duties together as to constitute them a 
universitas juris , is the fact of their having attached to some 
individual capable of exercising them. Without this fact 
there is no university of rights and duties. The expression 
universitas juris is not classical, but for the notion juris¬ 
prudence is exclusively indebted to Roman law; nor is it at 
all difficult to seize. We must endeavour to collect under one 
conception the whole set of legal relations in which each one 
of us stands to the rest of the world. These, whatever be their 
character and composition, make up together a universitas 
juris ; and there is but little danger of mistake in forming 
the notion, if we are only careful to remember that duties 
enter into it quite as much as rights. Our duties may over¬ 
balance our rights. A man may owe more than he is worth, 
and therefore if a money value is set on his collective legal 
relations he may be what is called insolvent. But for all that 
the entire group of rights and duties which centres in him is 
not the less a “ juris universitas.” 

We come next toa“ universal succession.” A universal 
succession is a succession to a universitas juris. It occurs when 
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one man is invested with the legal clothing of another, be* 
coming at the same moment subject to all his liabilities and 
entitled to all his rights. In order that the universal succession 
may be true and perfect, the devolution must take place uno 
ictu, as the jurists phrase it. It is of course possible to con¬ 
ceive one man acquiring the whole of the rights and duties of 
another at different periods, as for example by successive 
purchases; or he might acquire them in different capacities, 
part as heir, part as purchaser, part as legatee. But though 
the group of rights and duties thus made up should in fact 
amount to the whole legal personality of a particular in¬ 
dividual, the acquisition would not be a universal succession. 
In order that there may be a true universal succession, the 
transmission must be such as to pass the whole aggregate of 
rights and duties at the same moment and in virtue of the same 
legal capacity in the recipient. The notion of a universal suc¬ 
cession, like that of a juris universitas, is permanent in juris¬ 
prudence, though in the English legal system it is obscured 
by the great variety of capacities in which rights are acquired, 
and, above all, by the distinction between the two great 
provinces of English property, “ realty ” and “ personalty.” 
The succession of an assignee in bankruptcy to the entire 
property of the bankrupt is, however, a universal succession, 
though as the assignee only pays debts to the extent of the 
assets, this is only a modified form of the primary notion. 
Were it common among us for persons to take assignments 
of all a man’s property on condition of paying all his debts, 
such transfers would exactly resemble the universal succes¬ 
sions known to the oldest Roman Law. When a Roman 
citizen adrogated a son, i.e. took a man, not already under 
Patria Potestas, as his adoptive child, he succeeded univer¬ 
sally to the adoptive child’s estate, i.e. he took all the property 
and became liable for all the obligations. Several other forms 
of universal succession appear in the primitive Roman Law, 
but infinitely the most important and the most durable of all 
was that one with which we are more immediately concerned, 
Haereditas or Inheritance. Inheritance was a universal suc¬ 
cession occurring at a death. The universal successor was 
Haeres or Heir. He stepped at once into all the rights and all 
the duties of the dead man. He was instantly clothed with 
his entire legal person, and I need scarcely add that the 
special character of the Haeres remained the same, whether he 



Testamentary Succession 107 

was named by a Will or whether he took on an Intestacy. 
The term Haeres is no more emphatically used of the Intestate 
than of the Testamentary Heir, for the manner in which a 
man became Haeres had nothing to do with the legal character 
he sustained. The dead man’s universal successor, however 
he became so, whether by Will or by Intestacy, was his Heir. 
But the Heir was not necessarily a single person, A group of 
persons considered in law as a single unit, might succeed as 
co-heirs to the Inheritance. 

Let me now quote the usual Roman definition of an Inherit¬ 
ance. The reader will be in a position to appreciate the full 
force of the separate terms. Hcereditas est successio in uni- 
versum jus quod defunctus habuit (“ an inheritance is a succes¬ 
sion to the entire legal position of a deceased man”). The 
notion was that, though the physical person of the deceased 
had perished, his legal personality survived and descended 
unimpaired on his Heir or Co-heirs, in whom his identity (so 
far as the law was concerned) was continued. Our own law, 
in constituting the Executor or Administrator the repre¬ 
sentative of the deceased to the extent of his personal assets, 
may serve as an illustration of the theory from which jt 
emanated, but, although it illustrates, it does not explain it. 
The view of even the later Roman Law required a closeness of 
correspondence between the position of the deceased and of 
his Heir which is no feature of an English representation; 
and in the primitive jurisprudence everything turned on the 
continuity of succession. Unless provision was made in the 
will for the instant devolution of the testator’s rights and 
duties on the Heir or Co-heirs, the testament lost all its effect. 

In modern Testamentary jurisprudence, as in the later 
Roman law, the object of first importance is;the execution of 
the testator’s intentions. In the ancient law of Rome the 
subject of corresponding carefulness was the bestowal of the 
Universal Succession. One of these rules seems to our eyes a 
principle dictated by common sense, while the other looks 
very much like an idle crotchet. Yet that without the second 
of them the first would never have come into being is as certain 
as any proposition of the kind can be. 

In order to solve this apparent paradox, and to bring into 
greater clearness the train of ideas which I have been en¬ 
deavouring to indicate, I must borrow the results of the 
inquiry which was attempted in the earlier portion of the 
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preceding chapter. We saw one peculiarity invariably dis¬ 
tinguishing the infancy of society. Men are regarded and 
treated, not as individuals, but always as members of a 
particular group. Everybody is first a citizen, and then, as a 
citizen, he is a member of his order—of an aristocracy or 
a democracy, of an order of patricians or plebeians; or, in 
those societies which an unhappy fate has afflicted with a 
special perversion in their course of development, of a caste. 
Next, he is a member of a gens, house, or clan; and lastly, 
he is a member of his family. This last was the narrowest and 
most personal relation in which he stood; nor, paradoxical 
as it may seem, was he ever regarded as himself, as a distinct 
individual. His individuality was swallowed up in his family. 
I repeat the definition of a primitive society given before. It 
has for its units, not individuals, but groups of men united 
by the reality or the fiction of blood-relationship. 

It is in the peculiarities of an undeveloped society that 
we seize the first trace of a universal succession. Contrasted 
with the organisation of a modem state, the commonwealths 
of primitive times may be fairly described as consisting of a 
number of little despotic governments, each perfectly dis¬ 
tinct from the rest, each absolutely controlled by the pre¬ 
rogative of a single monarch. But though the Patriarch, for 
we must not yet call him the Pater-familias, had rights thus 
extensive, it is impossible to doubt that he lay under an equal 
amplitude of obligations. If he governed the family, it was 
for its behoof. If he was lord of its possessions, he held them 
as trustee for his children and kindred. He had no privilege 
or position distinct from that conferred on him by his relation 
to the petty commonwealth which he governed. The Family, 
in fact, was a Corporation; and he was its representative or, 
we might almost say, its Public officer. He enjoyed rights 
and stood under duties, but the rights and the duties were, 
in the contemplation of his fellow-citizens and in the eye of 
the law, quite as much those of the collective body as his own. 
Let us consider for a moment the effect which would be pro¬ 
duced by the death of such a representative. In the eye of 
the law, in the view of the civil magistrate, the demise of the 
domestic authority would be a perfectly immaterial event. 
The person representing the collective body of the family and 
primarily responsible to municipal jurisdiction would bear 
a different name; and that would be all. The rights and 
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obligations which attached to the deceased head of the house 
would attach, without breach of continuity, to his successor; 
for. in point of fact, they would be the rights and obligations 
of the family, and the family had the distinctive charac¬ 
teristic of a corporation—that it never died.. Creditors would 
have the same remedies against the new chieftain as against, 
the old, for the liability being that of the still existing family 
would be absolutely unchanged. All rights available to the 
family would be as available after the demise of the head¬ 
ship as before it—except that the Corporation would be 
obliged—if indeed language so precise and technical can be 
properly used of these early times—would be obliged to sue 
under a slightly modified name. 

The history of jurisprudence must be followed m its whole 
course, if we are to understand how gradually and tardily 
society dissolved itself into the component atoms of which 
it is now constituted—by what insensible gradations the 
relation of man to man substituted itself for the relation of 
the individual to his family and of families to each other. 
The point now to be attended to is that even when the 
revolution had apparently quite accomplished itself, even 
when the magistrate had in great measure assumed the place 
of the Pater-familias, and the civil tribunal substituted itself 
for the domestic forum, nevertheless the whole scheme of 
rights and duties administered by the judicial authorities 
remained shaped by the influence of the obsolete privileges 
and coloured in every part by their reflection. There seems 
little question that the devolution of the Universitas Juris, 
so strenuously insisted upon by the Roman Law as the first 
condition of a testamentary or intestate succession, was a 
feature of the older form of society which men’s minds had, 
been unable to dissociate from the new, though with that 
newer phase it had no true or proper connection. It seems, 
in truth, that the prolongation of a man’s legal existence in 
his heir, or in a group of co-heirs, is neither more nor less 
than a characteristic of the family transferred, by a fiction 
to the individual. Succession in corporations is necessarily 
universal, and the family was a corporation. Corporations 
never die. The decease of individual members makes no 
difference to the collective existence of the aggregate body, 
and does not in any way affect its legal incidents, its faculties 
or liabilities. Now in the idea of a Roman universal succession 
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all these qualities of a corporation seem to have been trans¬ 
ferred to the individual citizen. His physical death is allowed 
to exercise no effect on the legal position which he filled, 
apparently on the principle that that position is to be adjusted 
as closely as possible to the analogies of a family, which, in 
its corporate character, was not of course liable to physical 
extinction. 

I observe that not a few continental jurists have much 
difficulty in comprehending the nature of the connection 
between the conceptions blended in a universal succession, 
and there is perhaps no topic in the philosophy of jurispru¬ 
dence on which their speculations, as a general rule, possess so 
little value. But the student of English law ought to be in no 
danger of stumbling at the analysis of the idea which we are 
examining. Much light is cast upon it by a fiction in our own 
system with which all lawyers are familiar. English lawyers 
classify corporations as Corporations aggregate and Corpora¬ 
tions sole. A Corporation aggregate is a true Corporation, but 
a Corporation sole is an individual, being a member of a series 
of individuals, who is invested by a fiction with the qualities 
of a Corporation. I need hardly cite the King or the Parson 
of a Parish as instances of Corporations sole. The capacity 
or office is here considered apart from the particular person 
who from time to time may occupy it, and, this capacity being 
perpetual, the series of individuals who fill it are clothed with 
the leading attribute of Corporations—Perpetuity. Now in the 
older theory of Roman Law the individual bore to the family 
precisely the same relation which in the rationale of English 
jurisprudence a Corporation sole bears to a Corporation 
aggregate. The derivation and association of ideas are 
exactly the same. In fact, if we say to ourselves that for pur¬ 
poses of Roman Testamentary Jurisprudence each individual 
citizen was a Corporation sole, we shall not only realise the 
full conception of an inheritance, but have constantly at 
command the clue to the assumption in which it originated. 
It is an axiom with us that the King never dies, being a 
Corporation sole. His capacities are instantly filled by his 
successor, and the continuity of dominion is not deemed 
to have been interrupted. With the Romans it seemed an 
equally simple and natural process, to eliminate the fact of 
death from the devolution of rights and obligations. The 
testator lived on in his heir or in the group of his co-heirs. He 
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the depths of this subject,—whether wills would ever have 
come into being at all if it had not been for these remarkable 
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law is the application of a principle which may be explained 

a J*f l ‘-t y ° f P^PP^ca! hypotheses as plausible as they 
are gratuitous; it is interwoven with every part of modern 
society, and it is defensible on the broadest grounds of general 
5®diency. But the warning can never be too often repeated, 
that the grand source of mistake in questions of jurisprudence 
is the impression that those reasons which actuate us at the 
present moment, in the maintenance of an existing institution 
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subject of Testaments and Testamentary gifts, which modem 
practitioners apply without discerning their relation to the 
parent theory. But, in the pure Roman jurisprudence, the 
principle that a man lives on in his Heir—the elimination, if 
we may so speak, of the fact of death-is too obviously for 
mistake the centre round which the whole Law of Testamen¬ 
tary and Intestate succession is circling. The unflinching 
sternness of the Roman law in enforcing compliance with 
the governing theory would in itself suggest that the theory 
grew out of something in the primitive constitution of Roman 
society: but we may push the proof a good way beyond the 
presumption. It happens that several technical expressions, 
dating from the earliest institution of Wills at Rome, have 
been accidentally preserved to us. We have m Gams the 
formula of investiture by which the universal successor was 
created. We have the ancient name by which the person 
afterwards called Heir was at first designated. We have 
further the text of the celebrated clause in the Twelve 
Tables by which the Testamentary power was expressly 
recognised, and the clauses regulating Intestate Succession 
have also been preserved. All these archaic phrases have one 
salient peculiarity. They indicate that what passed from the 
Testator to the Heir was the Family, that is, the aggregate 
of rights and duties contained in the Patna Potestas and 
growing out of it. The material property is in three instances 
not mentioned at all; in two others, it is visibly named as 
an adjunct or appendage of the Family. The original Will 
or Testament was therefore an instrument, or (for it was 
probably not at first in writing) a proceeding, by which the 
devolution of the Family was regulated. It was a mode of 
declaring who was to have the chieftainship, m succession to 
the Testator. When Wills are understood to have this for 
their original object, we see at once how it is that they came 
to be connected with one of the most curious relics of ancient 
religion and law, the sacra , or Family Rites. These sacra were 
the Roman form of an institution which shows itself wherever 
society has not wholly shaken itself free from its primitive 
clothing. They are the sacrifices and ceremomes by which 
the brotherhood of the family is commemorated, the pledge 
and the witness of its perpetuity. Whatever be their nature, 

_whether it be true or not that in all cases they are the 

worship of some mythical ancestor,—they are everywhere 
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employed to attest the sacredness of the family-relation; and 

therefore they acquire prominent si 8 n f ^FamilVTfndan- 
whenever the continuous existence of the Family is enaa 
sered by a change in the person of its chief. Accordingly 
we heat most about them in connection with demises of 
domestic sovereignty. Among the Hindoos, the right to 
in" dead man’s propert/is ^ 

the duty of performing his obsequies. If the rites are nor 
Droperlv performed or not performed by the proper person, 
no Nation is considered as established between the deceased 
and anybody skiving him; the Law of Succession does no 
aDDlv and nobody can inherit the property. Every great 
event m the life of a Hindoo seems to be regarded as fading 
up to and bearing upon those solemnities. If he marries, it 
is^to have children who may celebrate them after his death, 
if he has no children, he lies under the strongest obligation 
to adopt them from another family, “ with a view, write 
the Hindoo doctor, “ to the funeral cake, the water, and the 
solemn sacrifice.” The sphere preserved to the Roman ia 
in the time of Cicero, was not less in extent. graced 
Inheritances and Adoptions. No Adoption wasaUow^dtota^ 
place without due provision for the sacra 
which the adoptive son was transferred, and no testament 
was allowed to distribute an Inheritance without a strict 
apportionment of the expenses of these ceremonies among 
the different co-heirs. The differences between the Roman 
law at this epoch, when we obtain our last glimpse of the 
sacra and the existing Hindoo system, are most instructive. 
Among the Hindoos, the religious element m law has ac- 
^ired a complete predominance. Family sacrifices have 
become the keystone of all the Law of Persons and much of 
the Law of Things. They have even received a monstrous 
extension for it is a plausible opinion that the self-immolation 
oLthewidow at her husband’s funeral, a practice continued 
to historical times by the Hindoos, and commemorated m 
the traditions of several Indo-European a “ 

grafted on the primitive sacra , under the influence 0 
fmnression which always accompanies the idea of sacrifice, 
S human blood is the most predous of all oblations. With 
the Romans on the contrary, the legal obligation and the 
religious duty have ceased to be blended. The necessity of 
solemnising the sacra forms no part of the theory of civil 
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could call up a peculiar solicitude for the performance of the 
r- B ° th a WlU an Adoption threaten a distortion of 
mntrf!, ” y C f° UrSe ° f Fa ? llly descent, but they are obviously 
contrivances for preventing the descent being wholly inter¬ 
op when there is no succession of kindred to car^ it on. 
e J w ° e ^edientis Adoption, the factitious creation of 
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nm rtf » d I aDC n d °” 6 P °u nt °” what was doubtless the antique 
hit ni l’ ‘j y , a l °r ng the J^dow to adopt when the father 
has neglected to do so, and there are in the local customs of 

tr,Thn p ° me Ti traC6S 0f the Testamentary powers. But 
rtn wm 01 ?^ be -° nS ? P re_em >uently the credit of inventing 
the Will, the institution which, next to the Contract, has 
exerased the greatest influence in transforming human 
society We must be careful not to attribute to it in its 
earliest shape the functions which have attended it in more 
recent times. It was at first, not a mode of distributing a 
dead man s goods, but one among several ways of transferring 
the representation of the household to a new chief. The goods 
descend no doubt to the Heir, but that is only because the 
government of the family carries with it in its devolution the 
power of disposing of the common stock. We are very far 
as yet from that stage in the history of Wills in which they 
become powerful instruments in modifying society through 

SirtVV 7 !T e *? the circ ulution of property and the 

plasticity they produce in proprietary rights. No such con- 

lb in fact to have been associated 

with the Testamentary power even by the latest Roman 
lawyers. It will be found that Wills were never looked upon 
m the Roman community as a contrivance for parting Property 
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F h a ? lly f, 0r for creating a variet y of miscellaneous 
mterests, but rather as a means of making a better provision 
for the members of a household than could be secured through 
? ^testate succession. We may suspect indeed 

Wiat the associations of a Roman with the practice of will¬ 
making were extremely different from those familiar to us 
nowadays. The habit of regarding Adoption and Testation 
as modes of continuing the Family cannot but have had 
‘i? d ? Wth ? e sin S ular laxit y of Roman notions 
^e tl 1 af‘rte her nCe of sovereignty. It is impossible not to 
see that the succession of the early Roman Emperors to each 

of h all tha S th 0 a n H ldered r ? SOnab J y re ? uIar > and that, in spite 
ot all that had occurred, no absurdity attached to the pre- 

° f S p C1 Pnn< i es . as Theodosius or Justinian to style 
themselves Caesar and Augustus. ^ 

When the phenomena of primitive societies emerge into 
light it seems impossible to dispute a proposition which the 

‘ century cons ‘ dered doubtful, that 

Ritestate Inheritance is a more ancient institution than 
Testamentary Succession. As soon as this is settled, a ques¬ 
tion of much interest suggests itself, how and under what 

iT 5 he dl J ections °f a will first allowed to regu¬ 

late the devolution of authority over the household 4d 
consequently the posthumous distribution of property.' The 
i* c „ ldty of decidln g the point arises from the rarity of 
lestamcniary power m archaic communities. It is doubtful 
whether a true power of testation was known to any original 
society except the Roman. Rudimentary forms of it <?ccur 
here and there but most of them are not exempt from the 

Sr/ a Ror ? an ? n ^ n * The Athenian will was, no 
doubt, indigenous, but then, as will appear presently it was 
only an inchoate Testament. As to the Wills which are 
sanctioned by the bodies of law which have descended to us 
as the codes of the barbarian conquerors of Imperial Rome 

re™™ a v ° St C f talnly Roman - The “<>st penetrating 
German criticism has recently been directed to these leges 

fee a portToi^ e J reat h bjeCt mitigation being to detach 

of thetaheTn t ^ Tu m wbich f0rmed tbe customs 
ot the tribe in its ongmal home from the adventitious in- 

fn e rr hlCh ( T e borrowed from the laws of the Romans. 

SLi vTi 0 tbls process > one res ult has invariably dis¬ 
closed itself, that the ancient nucleus of the code contains no 
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trace of a Will. Whatever testamentary law exists, has been 
taken from Roman jurisprudence. Similarly, the rudimentary 
Testament which (as I am informed) the Rabbinical Jewish 
provides for, has been attributed to contact with the 
Romans. The only form of testament, not belonging 
Roman or Hellenic society, which can reasonably be supposed 
"ousis that recognised by the usages otheprovmce 
of Bengal; and the testament of Bengal is only a rudimentary 

W The evidence, however, such as it is, seems to point: to'the 
conclusion that Testaments are at first only allowed to take 
effect on failure of the persons entitled to have the inheritance 
bv right of blood genuine or fictitious. Thus, when Athenian 
citizen^ were empowered for the first ^e by the Laws of 

Solon to execute Testaments, they were forbidden to^sm 

herit their direct male descendants. So, too, the Will oi 
Bengal is only permitted to govern the succession so f«as it 
is consistent with certain overriding claims of the family- 

Again, the original institutions of th \J. ews *f, ving Cbbinf- 
nowhere for the privileges of Testatorship, the later Rabbini 
cal jurisprudence, which pretends to supply the casus omisst 
oftheMosaic law, allows the Power of Testation to attach 
when all the kindred entitled under the Mosa.c system to 
succeed have failed or are undiscoverable. The limitations 
by which the ancient German codes hedge in the 
iurisprudence which has been incorporated with them are 
also significant, and point m the same direction. It is the 
peculiarity of most of these German laws, m the only shape 
fn which we know them, that, besides the 01 
each household, they recognise several subordinate kinds or 
orders of property, each of which probably represents a 
separate transfusion of Roman principles into the primitive 
body of Teutonic usage. The pnmitive German or allodml 
Dronertv is strictly reserved to the kindred. Not only is it 
incapable of being disposed of by testament but it is scarcely 
capable of being alienated by conveyance inter vivos .^ The 
ancient German law, like the Hindoo ]™. s P^. d “ ce ^ a ^e 
the male children co-propnetors with their father, and the 
endowment of the family cannot be parted with except by 
the consent of all its members But the other sorts of Property, 
of more modem origin and lower dignity than the allodial 
possessions, are much more easily alienated than they, and 
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follow muchmor^^^^^of devolution Women and 
the descendants 5w^enJ^®ed to them, obviously on t 
principle that tl^y^* wtside the sacred precinct o 
Aenatic brother hood. Now, it is on these last descriptions 
ofproperty" andlfee only, that the Testaments borrowed 

from Rome were at first allowed to operate. 

These few indications may serve to lend additional plausi¬ 
bility to that which in itself appears to.be the m°?t probable 

has been the source 3f the assertion, handed down by one 
generation of civilians to another, that every Wil ■&*° ne “ a 
of Roman history was a solemn legislative enactment, 
there is no necessity whatever for resorting to an explanation 
S the defect of attributing far too 

to the proceedings of the ancient asse T^-u J;' t Cromitia 
1-0 the storv concerning the execution of Wills m the Comma 
Calata must no doubt be sought in the oldest Roman Law 
of intestate succession. The canons of , 

jurisprudence regulating the inheritance of 
each other were, so long as they remained u^difiedjoy the 
Edictal Law of the Prsetor, to the following effect. First 
the sui or direct descendants who had never been emancipated 
succeeded. On the failure of the sui, the Nearest Agnate came 
into their place, that is, the nearest person or class of the 
kindred who was or might have been under the same Patna 
Potestas with the deceased. The third and last degree came 
next in which the inheritance devolved on the gentiles, that 
is on the collective members of the dead man s gens or House. 
The House I have explained already, was a fictitious exte 
sion of the’flmily, coasting of all Roman atizens 

who bore the same name, and who, on the g rou “ d , of , °® ar 
ing the same name, were supposed to be descended frorn^ 
common ancestor. Now the Patrician Assemb y 
Comitia Curiata was a Legislature in which Gentes or Houses 
were exclusively represented. It was a representative as¬ 
sembly of the Roman people, constitutesd on the a:»u m p 
that the constituent unit of the state was the Gens, ttus 
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of ei Wilk hv fhi n r ren v sems 1SMtaM e < tha * the cognizance 
of Wills by the Comitia was competed with the rights of the 

nMmlt!.’ intended to secure them in their privilege of 

'f hentanC6 ' 7 he whole a PP arent anomaly if re- 
When tV,f t r, S f PP f !, that a Testamen t could only be made 
wafve^th • had ri °^ entlles discoverable, or when they 
t h t ‘u C n ms ’ , and that ever y Testament was sub- 

mdertWrt 6 Genel;a ^ff“ bly of the Roman Gentes, in 
order that those aggrieved by its dispositions might put their 

o upon it if they pleased, or by allowing it to pass might 
e presumed to have renounced their reversion. It is possible 
tiiat on the eve of the publication of the Twelve Tataes this 
vetoing power may have been greatly curtailed or only 
occasionally and capriciously exercised. It is much easier, 
however, to indicate the meaning and origin of the jurisdiction 
confided to the Comitia Calata, than to trace its gradual 
development or progressive decay. 

The Testament to which the pedigree of all modern Wills 
may be traced is not, however, the Testament executed in the 
Calata Comitia, but another Testament designed to compete 
Th^ ^ d ^ med t0 supersede it. The histScal 
of this early Roman Will, and the light it casts on much of 

fengtlf th ° Ught ' WlU excuse me for describing it at some 

When the Testamentary power first discloses itself to us in 
legal history, there are signs that, like almost all the great 
oman institutions, it was the subject of contention between 
the Patricians and the Plebeians. The effect of the political 
maxim, Plebs Gentem non habet, “ a Plebeian cannot be a 

^ as entireJ y to exclude the Plebeians 
from the Comitia Cunata. Some critics have accordingly 
supposed that a Plebeian could not have his Will read or 
recited to the Patrician Assembly, and was thus deprived 
of’Testamentary privileges altogether. Others have been 
• satisfied to pomt: out the hardships of having to submit a 
proposed Will to the unfriendly jurisdiction of an assembly 
m which the Testator was not represented. Whatever be 
the true view, a form of Testament came into use, which has 
ail the characteristics of a contrivance intended to evade 
some distasteful obligation. The Will in question was a con- 
veyance inter vivos , a complete and irrevocable alienation of 
the testator s family and substance to the person whom he 



Testamentary Succession 119 

meant to be his heir. The strict rules of Roman law must 
always have permitted such an alienation, but, when the 
transaction was intended to have a posthumous effect, there 
may have been disputes whether it was valid for Testamen¬ 
tary purposes without the formal assent of the Patrician 
Parliament. If a difference of opinion existed on the point 
between the two classes of the Roman population, it was 
extinguished, with many other sources of heartburning, by 
the great Decern viral compromise. The text of the Twelve 
Tables is still extant which says, “ Pater familias uti de 
pecunia tutelave rei suce legassit, ita jus esto” —a law which 
can hardly have had any other object than the legalisation 
of the Plebeian Will. 

It is well known to scholars that, centuries after the Patri¬ 
cian Assembly had ceased to be the legislature of the Roman 
State, it still continued to hold formal sittings for the con¬ 
venience of private business. Consequently, at a period long 
subsequent to the publication of the Decern viral Law, there 
is reason to believe that the Comitia Calata still assembled 
for the validation of Testaments. Its probable functions may 
be best indicated by saying that it was a Court of Registration, 
with the understanding however that the Wills exhibited 
were not enrolled , but simply recited to the members, who 
were supposed to take note of their tenor and to commit 
them to memory. It is very likely that this form of Testament 
was never reduced to writing at all, but at all events if the 
Will had been originally written, the office of the Comitia 
was certainly confined to hearing it read aloud, the document 
being retained afterwards in the custody of the Testator, 
or deposited under the safeguard of some religious corpora¬ 
tion. This publicity may have been one of the incidents of the 
Testament executed in the Comitia Calata which brought it 
into popular disfavour. In the early years of the Empire the 
Comitia still held its meetings, but they seem to have lapsed 
into the merest form, and few Wills, or none, were probably 
presented at the periodical sitting. 

It is the ancient Plebeian Will—the alternative of the 
Testament just described—which in its remote effects has 
deeply modified the civilisation of the modem world. It 
acquired at Rome all the popularity which the Testament 
submitted to the Calata Comitia appears to have lost. The 
key to all its characteristics lies in its descent from the 
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mancipium , or ancient Roman conveyance, a proceeding to 
which we may unhesitatingly assign the parentage of two 
great institutions without which modem society can scarcely 
be supposed capable of holding together, the Contract and the 
Will. The mancipium, or as the word would exhibit itself 
in later Latinity, the Mancipation, carries us back by its in¬ 
cidents to the infancy of civil society. As it sprang from 
times long anterior, if not to the invention, at all events to 
the popularisation, of the art of writing, gestures, symbolical 
acts, and solemn phrases take the place of documentary 
forms, and a lengthy and intricate ceremonial is intended to 
call the attention of the parties to the importance of the 
transaction, and to impress it on the memory of the witnesses. 
The imperfection too of oral, as compared with written, 
testimony necessitates the multiplication of the witnesses 
and assistants beyond what in later times would be reasonable 
or intelligible limits. 

The Roman Mancipation required the presence first of all 
of the parties, the vendor and vendee, or we should perhaps 
rather say, if we are to use modern legal language, the grantor 
and grantee. There were also no less th&nfive witnesses; and 
an anomalous personage, the Libripens, who brought with 
him a pair of scales to weigh the uncoined copper money 
of ancient Rome. The Testament we are considering—the 
Testament per css et libram , “ with the copper and the scales,” 
as it long continued to be technically called—was an ordi¬ 
nary Mancipation with no change in the form and hardly 
any in words. The Testator was the grantor; the five wit¬ 
nesses and the libripens were present; and the place of 
grantee was taken by a person known technically as the 
families emptor , the Purchaser of the Family. The ordinary 
ceremony of a Mancipation was then proceeded with. Certain 
formal gestures were made and sentences pronounced. The 
Emptor families simulated the payment of a price by striking 
the scales with a piece of money, and finally the Testator 
ratified what had been done in a set form of words called the 
“ Nuncupatio ” or publication of the transaction, a phrase 
which, I need scarcely remind the lawyer, has had a long 
history in Testamentary jurisprudence. It is necessary to 
attend particularly to the character of the person called 
families emptor. There is no doubt that at first he was the 
Heir himself. The Testator conveyed to him outright his whole 
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“ familia,” that is, all the rights he enjoyed over and through 
the family; his property, his slaves, and all his ancestral 
privileges, together, on the other hand, with all his duties 
and obligations. 

With these data before us, we are able to note several 
remarkable points in which the Mancipatory Testament, 
as it may be called, differed in its primitive form from a 
modern will. As it amounted to a conveyance out-and-out of 
the Testator’s estate, it was not revocable. There could be 
no new exercise of a power which had been exhausted. 

Again, it was not secret. The Familiae Emptor, being him¬ 
self the Heir, knew exactly what his rights were, and was 
aware that he was irreversibly entitled to the inheritance; 
a knowledge which the violences inseparable from the best- 
ordered ancient society rendered extremely dangerous. But 
perhaps the most surprising consequence of this relation of 
Testaments to Conveyances was the immediate vesting of 
the inheritance in the Heir. This has seemed so incredible 
to not a few civilians, that they have spoken of the Testator’s 
estate as vesting conditionally on the Testator’s death or 
as granted to him from a time uncertain, i.e. the death of 
the grantor. But down to the latest period of Roman juris¬ 
prudence there was a certain class of transactions which 
never admitted of being directly modified by a condition, or 
of being limited to or from a point of time. In technical lan¬ 
guage they did not admit conditio or dies . Mancipation was 
one of them, and therefore, strange as it may seem, we are 
forced to conclude that the primitive Roman Will took effect 
at once, even though the Testator survived his act of Testa¬ 
tion. It is indeed likely that Roman citizens originally made 
their Wills only in the article of death, and that a provision 
for the continuance of the Family effected by a man in the 
flower of life would take the form rather of an Adoption than 
of a Will. Still we must believe that, if the Testator did re¬ 
cover, he could only continue to govern his household by the 
sufferance of his Heir. 

Two or three remarks should be made before I explain how 
these inconveniences were remedied, and how Testaments 
came to be invested with the characteristics now universally 
associated with them. The Testament was not necessarily 
written: at first, it seems to have been invariably oral, and, 
even in later times, the instrument declaratory of the bequests 
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was only incidentally connected with the Will and formed no 
essential part of it. It bore in fact exactly the same rela¬ 
tion to the Testament, which the deed leading the uses bore 
to the Fines and Recoveries of old English law, or which the 
charter of feoffment bore to the feoffment itself. Previously, 
indeed, to the Twelve Tables, no writing would have been of 
the slightest use, for the Testator had no power of giving 
legacies, and the only persons who could be advantaged by a 
will were the Heir or Co-heirs. But the extreme generality 
of the clause in the Twelve Tables soon produced the doctrine 
that the Heir must take the inheritance burdened by any 
directions which the Testator might give him, or in other 
words, take it subject to legacies. Written testamentary 
instruments assumed thereupon a new value, as a security 
against the fraudulent refusal of the heir to satisfy the lega¬ 
tees; but to the last it was at the Testator’s pleasure to rely 
exclusively on the testimony of the witnesses, and to declare 
by word of mouth the legacies which the families emptor 
was commissioned to pay. 

The terms of the expression Emptor families demand 
notice. “ Emptor ” indicates that the Will was literally a 
sale, and the word “ familise,” when compared with the 
phraseology in the Testamentary clause in the Twelve Tables, 
leads us to some instructive conclusions. “ Familia,” in 
classical Latinity, means always a man’s slaves. Here, how¬ 
ever, and generally in the language of ancient Roman law, 
it includes all persons under his Potestas, and the Testator’s 
material property or substance is understood to pass as an 
adjunct or appendage of his household. Turning to the law 
of the Twelve Tables, it will be seen that it speaks of tutela 
rei sues , “ the guardianship of his substance,” a form of 
expression which is the exact reverse of the phrase just 
examined. There does not therefore appear to be any mode 
of escaping from the conclusion, that, even at an era so 
comparatively recent as that of the Decemviral compromise, 
terms denoting “ household ” and “ property ” were blended 
in the current phraseology. If a man’s household had been 
spoken of as his property we might have explained the 
expression as pointing to the extent of the Patria Potestas, 
but, as the interchange is reciprocal, we must allow that the 
form of speech carries us back to that primeval period in 
which property is owned by the family, and the family is 
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Wills, and other d 2^ e p^ eS OT™or°a^^offte n signa t «y> 
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to have been expended on the improvement of the more 
venerable instrument. At the era of Gains, which is that of 
^ lt0 1 n 1 ine Caesars > the g rea f blemishes of the Mancipatory 
Will had been removed. Originally, as we have seen, the 
essential character of the formalities had required that the 
Heir himself should be the Purchaser of the Family, and 
the consequence was that he not only instantly acquired a 
vested interest in the Testator’s Property, but was formally 
made aware of his rights. But the age of Gaius permitted 
some unconcerned person to officiate as Purchaser of the 
Family. The heir, therefore, was not necessarily informed of 
the succession to which he was destined; and Wills thence- 
forward acquired the property of secrecy. The substitution of 
a stranger for the actual Heir in the functions of “ Famili® 
Emptor ” had other ulterior consequences. As soon as it was 
legalised, a Roman Testament came to consist of two parts or 
stages—a conveyance, which was a pure form, and a Nun¬ 
cupate, or Publication. In this latter passage of the pro¬ 
ceeding, the Testator either orally declared to the assistants 
the wishes which were to be executed after his death, or 
produced a written document in which his wishes were 
embodied. It was not probably till attention had been quite 
drawn off from the imaginary Conveyance, and concentrated 
° n Nuncupation as the essential part of the transaction, 
that Wills were allowed to become revocable. 

. * have thus carried the pedigree of Wills some way down 
m legal history. The root of it is the old Testament “ with 
the copper and the scales,” founded on a Mancipation or 
Conveyance. This ancient Will has,however,manifold defects 
which are remedied, though only indirectly, by the Praetorian 
law. Meantime the ingenuity of the Jurisconsults effects, in 
the Common-Law Will or Mancipatory Testament, the very 
improvements which the Praetor may have concurrently 
carried out in Equity. These last ameliorations depend, 
however, on mere legal dexterity, and we see accordingly that 
the Testamentary Law of the day of Gaius or Ulpian is only 
transitional. What changes next ensued we know not; but 
at length, just before the reconstruction of the jurisprudence 
by Justinian, we find the subjects of the Eastern Roman 
Empire employing a form of Will of which the pedigree is 
traceable to the Praetorian Testament on one side, and to the 
Testament “ with the copper and the scales ” on the other. 
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Like the Testament of the Praetor, it required no Mancipation, 
and was invalid unless sealed by seven witnesses. Like the 
Mancipatory Will, it passed the Inheritance and not merely 
a Bonorum Possessio. Several, however, of its most impor¬ 
tant features were annexed by positive enactments, and it is 
out of regard to this threefold derivation from the Prgetonan 
Edict from the Civil Law, and from the Imperial Constitu- 
tions/that Justinian speaks of the Law of Wills in his own 
day as Jus Tripertitum. The new Testament thus described 
is the one generally known as the Roman Will. But it was 
the Will of the Eastern Empire only; and the researches of 
Savigny have shown that in Western Europe the old Mancipa¬ 
tory Testament, with all its apparatus of conveyance, copper, 
and scales, continued to be the form in use far down in the 
Middle Ages. 
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CHAPTER VII 

ANCIENT AND MODERN IDEAS RESPECTING WILLS AND 
SUCCESSIONS 

Although there is much in the modern European Law of 
Wills which is intimately connected with the oldest rules of 
Testamentary disposition practised among men, there are 
nevertheless some important differences between ancient and 
modern ideas on the subject of Wills and Successions. Some 
of the points of difference I shall endeavour to illustrate in 
this chapter. 

At a period, removed several centuries from the era of the 
Twelve Tables, we find a variety of rules engrafted on the 
Roman Civil Law with the view of limiting the disinherison of 
children; we have the jurisdiction of the Praetor very actively 
exerted in the same interest; and we are also presented with 
a new remedy, very anomalous in character and of uncertain 
origin, called the Querela Inofficiosi Testamenti, “ the Plaint 
of an Unduteous Will,” directed to the reinstatement of the 
issue in inheritances from which they had been unjustifiably 
excluded by a father’s Testament. Comparing this condition 
of the law with the text of the Twelve Tables which concedes 
in terms the utmost liberty of Testation, several writers have 
been tempted to interweave a good deal of dramatic incident 
into their history of the Law Testamentary. They tell us of 
the boundless license of disinherison in which the heads of 
families instantly began to indulge, of the scandal and injury 
to public morals which the new practices engendered, and of 
the applause of all good men which hailed the courage of the 
Prsetor in arresting the progress of paternal depravity. This 
story, which is not without some foundation for the principal 
fact it relates, is often so told as to disclose very serious 
misconceptions of the principles of legal history. The Law 
of the Twelve Tables is to be explained by the character 
of the age in which it was enacted. It does not license a 
tendency which a later era thought itself bound to counteract, 
but it proceeds on the assumption that no such tendency 
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exists, or, perhaps we should say, in ignorance of the possi¬ 
bility of its existence. There is no likelihood that Roman 
citizens began immediately to avail themselves freely of the 
power to disinherit. It is against all reason and sound appre¬ 
ciation of history to suppose that the yoke of family bondage, 
still patiently submitted to, as we know, where its pressure 
galled most cruelly, would be cast off in the very particular in 
which its incidence in our own day is not otherwise than 
welcome. The Law of the Twelve Tables permitted the 
execution of Testaments in the only case in which it was 
thought possible that they could be executed, viz. on failure 
of children and proximate kindred. It did not forbid the 
disinherison of direct descendants, inasmuch as it did not 
legislate against a contingency which no Roman lawgiver of 
that era could have contemplated. No doubt, as the offices 
of family affection progressively lost the aspect of primary 
personal duties, the disinherison of children was occasionally 
attempted. But the interference of the Praetor, so far from 
being called for by the universality of the abuse, was doubtless 
first prompted by the fact that such instances of unnatural 
caprice were few and exceptional, and at conflict with the 
current morality. 

The indications furnished by this part of Roman Testa¬ 
mentary Law are of a very different kind. It is remarkable 
that a Will never seems to have been regarded by the Romans 
as a means of disinheriting a Family, or of effecting the un¬ 
equal distribution of a patrimony. The rules of law prevent¬ 
ing its being turned to such a purpose, increase in number and 
stringency as the jurisprudence unfolds itself; and these 
rules correspond doubtless with the abiding sentiment of 
Roman society, as distinguished from occasional variations 
of feeling in individuals. It would rather seem as if the 
Testamentary Power were chiefly valued for the assistance 
it gave in making provision for a Family, and in dividing the 
inheritance more evenly and fairly than the Law of In¬ 
testate Succession would have divided it. If this be the true 
reading of the general sentiment on the point, it explains to 
some extent the singular horror of Intestacy which always 
characterised the Roman. No evil seems to have been con¬ 
sidered a heavier visitation than the forfeiture of Testa¬ 
mentary privileges; no curse appears to have been bitterer 
than that which imprecated on an enemy that he might die 
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without a Will. The feeling has no counterpart, or none that 
is easily recognisable, in the forms of opinion which exist 
at the present day. All men at all times will doubtless prefer 
chalking out the destination of their substance to having that 
office performed for them by the law; but the Roman passion 
for Testacy is distinguished from the mere desire to indulge 
caprice by its intensity; and it has of course nothing what¬ 
ever in common with that pride of family, exclusively the 
creation of feudalism, which accumulates one description of 
property in the hands of a, single representative. It is probable, 
a priori, that it was something in the rules of Intestate Sue- 
cession which caused this vehement preference for the dis¬ 
tribution of property under a Testament over its distribution 
by law. The difficulty, however, is, that on glancing at the 
Roman Law of Intestate Succession, in the form which it 
wore for many centuries before Justinian shaped it into that 
scheme of inheritance which has been almost universally 
adopted by modem lawgivers, it by no means strikes one as 
remarkably unreasonable or inequitable. On the contrary, 
the distribution it prescribes is so fair and rational, and differs 
so little from that with which modern society has been 
generally contented, that no reason suggests itself why it 
should have been regarded with extraordinary distaste, 
especially under a jurisprudence which pared down to a 
narrow compass the testamentary privileges of persons who 
had children to provide for. We should rather have expected 
that, as in France at this moment, the heads of families would 
generally save themselves the trouble of executing a Will, 
and allow the Law to do as it pleased with their assets. I 
think, however, if we look a little closely at the pre-Jus- 
tinianean scale of Intestate Succession, we shall discover 
the key to the mystery. The texture of the law consists of 
two distinct parts. One department of rules comes from the 
Jus Civile, the Common-Law of Rome; the other from the 
Edict of the Praetor. The Civil Law, as I have already stated 
for another purpose, calls to the inheritance only three orders 
of successors in their turn ; the Unemancipated children, the 
nearest class of Agnatic kindred, and the Gentiles. Between 
these three orders, the Praetor interpolates various classes of 
relatives, of whom the Civil Law took no notice whatever, 
Ultimately, the combination of the Edict and of the Civil 
Law forms a table of succession not materially different from 
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that which has descended to the generality of modern 
codes. 

The point for recollection is that there must anciently have 
been a time at which the rules of the Civil Law determined 
the scheme of Intestate Succession exclusively, and at which 
the arrangements of the Edict were non-existent, or not 
consistently carried out. We cannot doubt that, in its infancy, 
the Praetorian jurisprudence had to contend with formidable 
obstructions^ and it is more than probable that, long after 
popular sentiment and legal opinion had acquiesced in it, 
the modifications which it periodically introduced were 
governed by no certain principles, and fluctuated with the 
varying bias of successive magistrates. The rules of Intestate 
Succession, which the Romans must at this period have 
practised, account, I think—and more than account—for 
that vehement distaste for an Intestacy to which Roman 
society during so many ages remained constant. The order 
of succession was this: on the death of a citizen, having no 
will or no. valid will, his Unemancipated children became his 
Heirs. His emancipated sons had no share in the inheritance. 
If he left no direct descendants living at his death, the nearest 
grade of the Agnatic kindred succeeded, but no part of the 
inheritance was given to any relative united (however closely) 
with the dead man through female descents. All the other 
branches of the family were excluded, and the inheritance 
escheated to the Gentiles , or entire body of Roman citizens 
bearing the same name with the deceased. So that on failing 
to execute an operative Testament, a Roman of the era under 
examination left his emancipated children absolutely without 
provision, while, on the assumption that he died childless, 
there was imminent risk that his possessions would escape 
from the family altogether, and devolve on a number of 
persons with whom he was merely connected by the sacer¬ 
dotal fiction that assumed all members of the same gens to be 
descended from a common ancestor. The prospect of such an 
issue is in itself a nearly sufficient explanation of the popular 
sentiment; but, in point of fact, we shall only half understand 
it, if we forget that the state of things I have been describing 
is likely to have existed at the very moment when Roman 
society was in the first stage of its transition from its primitive 
organisation in detached families. The empire of the father 
had indeed received one of the earliest blows directed at it 
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through the recognition of Emancipation as a legitimate 
usage, but the law, still considering the Patria Potestas to be 
the root of family connection, persevered in looking on the 
emancipated children as strangers to the rights of Kinship 
and aliens from the blood. We cannot, however, for a moment 
suppose that the limitations of the family imposed by legal 
pedantry had their counterpart in the natural affection of 
parents. Family attachments must still have retained that 
nearly inconceivable sanctity and intensity which belonged to 
them under the Patriarchal system; and, so little are they 
likely to have been extinguished by the act of emancipation, 
that the probabilities are altogether the other way. It may 
be unhesitatingly taken for granted that enfranchisement 
from the father’s power was a demonstration, rather than a 
severance, of affection—a mark of grace and favour accorded 
to the best-beloved and most esteemed of the children v If 
sons thus honoured above the rest were absolutely deprived 
of their heritage by an Intestacy, the reluctance to incur it 
requires no farther explanation. We might have assumed a 
priori that the passion for Testacy was generated by some 
moral injustice entailed by the rules of Intestate succession; 
and here we find them at variance with the very instinct by 
which early society was cemented together. It is possible to 
put all that has been urged in a very succinct form. Every 
dominant sentiment of the primitive Romans was entwined 
with the relations of the family. But what was the Family ? 
The Law defined it one way—natural affection another. In the 
conflict between the two,the feeling we would analyse grew up, 
taking the form of an enthusiasm for the institution by which 
the dictates of affection were permitted to determine the 
fortunes of its objects. 

I regard, therefore, the Roman horror of Intestacy as a 
monument of a very early conflict between ancient law and 
slowly changing ancient sentiment on the subject of the 
Family. Some passages in the Roman Statute-Law, and one 
statute in particular which limited the capacity for inherit¬ 
ance possessed by women, must have contributed to keep 
alive the feeling; and it is the general belief that the system 
of creating Fidei-Commissa, or bequests in trust, was devised 
to evade the disabilities imposed by those statutes. But the 
feeling itself, in its remarkable intensity, seems to point back 
to some deeper antagonism between law and opinion; nor 
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is it at all wonderful that the improvements of jurisprudence 
by the Praetor should not have extinguished it. Everybody 
conversant with the philosophy of opinion is aware that a 
sentiment by no means dies out, of necessity, with the passing 
away of the circumstances which produced it. It may long 
survive them; nay, it may afterwards attain to a pitch and 
climax of intensity which it never attained during their actual 
continuance. 

The view of a Will which regards it as conferring the power 
of diverting property from the Family, or of distributing it 
m such uneven proportions as the fancy or good sense of the 
Testator may dictate, is not older than that later portion of 
the Middle Ages in which Feudalism had completely con¬ 
solidated itself. When modem jurisprudence first shows itself 
m the rough, Wills are rarely allowed to dispose with absolute 
freedom of a dead man’s assets. Wherever at this period 
the descent of property was regulated by Will—and over the 
greater part of Europe moveable or personal property was 
the subject of Testamentary disposition—the exercise of the 
Testamentary power was seldom allowed to interfere with 
the right of the widow to a definite share, and of the children 
to certain fixed proportions, of the devolving inheritance. The 
shares of the children, as their amount shows, were deter¬ 
mined by the authority of Roman law. The provision for the 
widow was attributable to the exertions of the Church, which 
never relaxed its solicitude for the interest of wives surviving 
their husbands—winning, perhaps, one of the most arduous 
of its triumphs when, after exacting for two or three centuries 
an express promise from the husband at marriage to endow 
his wife, it at length succeeded in engrafting the principle 
of Dower on the Customary Law of all Western Europe. 
Curiously enough, the dower of lands proved a more stable 
institution than the analogous and more ancient reservation 
of certain shares of the personal property to the widow and 
children. A few local customs in France maintained the right 
down to the Revolution, and there are traces of similar usages 
in England;. but on the whole the doctrine prevailed that 
moveables might be freely disposed of by Will, and, even when 
the claims of the widow continued to be respected, the privi¬ 
leges of the children were obliterated from jurisprudence. 
We need not hesitate to attribute the change to the influence 
of Primogeniture. As the Feudal law of land practically dis- 
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with society at the period when family-dependency is in the 
first stages of disintegration. Here then emerges the historical 
difficulty of Primogeniture. The more clearly we perceive 
that, when the Feudahnstitutions were in process of formation 
there was no source in the world whence they could derive 
their elements but the Roman law of the provincials on the 
one hand and the archaic customs of the barbarians on the 
other, the more are we perplexed at first sight by our know¬ 
ledge that neither Roman nor barbarian was accustomed to 
give any preference to the eldest son or his line in the succes¬ 
sion to property. 

Primogeniture did not belong to the Customs which the 
barbarians practised on their first establishment within the 
Roman Empire. It is known to have had its origin in the 
benefices or beneficiary gifts of the invading chieftains. These 
benefices, which were occasionally conferred by the earlier 
immigrant kings, but were distributed on a great scale by 
Charlemagne, were grants of Roman provincial land to be 
holden by the beneficiary on condition of military service 
ihe allodial proprietors do not seem to have followed their 
sovereign on distant or difficult enterprises, and all the grander 
expeditions of the Frankish chiefs and of Charlemagne were 
accomplished with forces composed of soldiers either person¬ 
ally dependent on the royal house or compelled to serve it 
by the tenure of their land. The benefices, however, were 
not at first m any sense hereditary. They were held at the 
pleasure of the grantor, or at most for the life of the grantee; 
but still, from the very outset, no effort seems to have been 
spared by the beneficiaries to enlarge the tenure, and to con¬ 
tinue their lands in their family after death. Through the 
feebleness of Charlemagne’s successors these attempts were 
universally successful, and the Benefice gradually trans¬ 
formed itself into the hereditary Fief. But, though the fiefs 
were hereditary, they did not necessarily descend to the 
eldest son. The rules of succession which they followed were 
entirely determined by the terms agreed upon between the 
grantor and the beneficiary, or imposed by one of them on 
the weakness of the other. The original tenures were therefore 
extremely various ; not indeed so capriciously various as is 
sometimes asserted, for all which have hitherto been described 
present some combination of the modes of succession familiar 
to Romans and to barbarians, but still exceedingly miscel- 
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laneous. In some of them, the eldest son and his stock un¬ 
doubtedly succeeded to the fief before the others, but such 
successions, so far from being universal, do not even appear 
to have been general. Precisely the same phenomena recur 
during that more recent transmutation of European society 
which entirely substituted the feudal form of property for the 
domainial (or Roman) and the allodial (or German). The 
allods were wholly absorbed by the fiefs. The greater allodial 
proprietors transformed themselves into feudal lords by con¬ 
ditional alienations of portions of their land to dependants; 
the smaller sought an escape from the oppressions of that 
terrible time by surrendering their property to some powerful 
chieftain, and receiving it back at his hands on condition of 
service in his wars. Meantime, that vast mass of the popula¬ 
tion of Western Europe whose condition was servile or semi- 
servile—the Roman and German personal slaves, the Roman 
coloni and the German lidi —were concurrently absorbed by 
the feudal organisation, a few of them assuming a menial 
relation to the lords, but the. greater part receiving land on 
terms which in those centuries were considered degrading. 
The tenures created during this era of universal infeudation 
were as various as the conditions which the tenants made 
with their new chiefs or were forced to accept from them. 
As in the case of the benefices, the succession to some, but by 
no means to all, of the estates followed the rule of Primogeni¬ 
ture. No sooner, however, has the feudal system prevailed 
throughout the West, than it becomes evident that Primo¬ 
geniture has some great advantage over every other mode of 
succession. It spread over Europe with remarkable rapidity, 
the principal instrument of diffusion being Family Settle¬ 
ments, the Pactes de Famille of France and Haus-Gesetze of 
Germany, which universally stipulated that lands held by 
knightly service should descend to the eldest son. Ultimately 
the law resigned itself to follow inveterate practice, and we find 
that in all the bodies of Customary Law, which were gradually 
built up, the eldest son and stock are preferred m the succes¬ 
sion to estates of which the tenure is free and military. As to 
lands held by servile tenures (and originally all tenures were 
servile which bound the tenant to pay money or bestow 
manual labour), the system of succession prescribed by 
custom differed greatly in different countries and different 
provinces. The more general rule was that such lands were 
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divided equally at death among all the children, but still in 
some instances the eldest son was preferred, in some the 
youngest. But Primogeniture usually governed the inherit¬ 
ance of that class of estates, in some respects the most im- 
portant of all, which were held by tenures that, like the 
English Socage, were of later origin than the rest, and were 
neither altogether free nor altogether servile. 

The diffusion of Primogeniture is usually accounted for by 
assigning what are called Feudal reasons for it. It is asserted 
that the feudal superior had a better security for the military 
service he required when the fief descended to a single person 
instead of being distributed among a number on the decease 
of the last holder. Without denying that this consideration 
may partially explain the favour gradually acquired by Primo¬ 
geniture, I must point out that Primogeniture became a 
custom of Europe much more through its popularity with the 
tenants than through any advantage it conferred on the lords. 
For its origin, moreover, the reason given does not account 
at all. Nothing in law springs entirely from a sense of con¬ 
venience. There are always certain ideas existing antecedently 
on which the sense of convenience works, and of which it can 
do no more than form some new combination; and to find 
these ideas in the present case is exactly the problem. 

A valuable hint is furnished to us from a quarter fruitful 
of such indications. Although in India the possessions of a 
parent are divisible at his death, and may be divisible during 
his life, among all his male children in equal shares, and though 
this principle of the equal distribution of property extends to 
every part of the Hindoo institutions, yet wherever public 
office or political power devolves at the decease of the last 
Incumbent, the succession is nearly universally according to 
the rules of Primogeniture. Sovereignties descend therefore 
to the eldest son, and where the affairs of the Village Com¬ 
munity, the corporate unit of Hindoo society, are confided 
to a single manager, it is generally the eldest son who takes 
up the administration at his parent’s death. All offices, indeed 
in India, tend to become hereditary, and, when their nature 
permits it, to vest in the eldest member of the oldest stock. 
Comparing these Indian successions with some of the ruder 
social organisations which have survived in Europe almost 
to our own day, the conclusion suggests itself that, when 
Patriarchal power is not only domestic but political , it is not 
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distributed among all the issue at the parent’s death, but is 
the birthright of the eldest son. The chieftainship of a High¬ 
land clan, for example, followed the order of Primogeniture. 
There seems, in truth, to be a form of family-dependency still 
more archaic than any of those which we knuw from the 
primitive records of organised civil societies. The Agnatic 
Union of the kindred in ancient Roman law, and a multitude 
of similar indications, point to a period at which all the rami¬ 
fying branches of the family tree held together m one organic 
whole; and it is no presumptuous conjecture, that, when 
the corporation thus formed by the kindred was m itself an 
independent society, it was governed by the eldest male of 
the oldest line. It is true that we have no actual knowledge 
of any such society. Even in the most elementary communi¬ 
ties, family-organisations, as we know them, are at mos 
imperia in imperio. But the position of some of them, of the 
Celtic clans in particular, was sufficiently near independence 
within historical times to force on us the conviction that they 
were once separate imperia, and that Primogeniture regu¬ 
lated the succession to the chieftainship. It is, however, 
necessary to be on our guard against modern associations 
with the term of law. We are speaking of a family-connection 
still closer and more stringent than any with which we are 
made acquainted by Hindoo society or ancient Roman law. 
If the Roman Paterfamilias was visibly steward of the family 
possessions, if the Hindoo father is only jomt-sharer with his 
sons, still more emphatically must the true patriarchal chief¬ 
tain be merely the administrator of a common fund. 

The examples of succession by Primogeniture which were 
found among the Benefices may, therefore, have been imitated 
from a system of family-government known to the invading 
races, though not in general use. Some ruder tribes may have 
still practised it, or, what is still more probable, society may 
■ have been so slightly removed from its more archaic condition 
that the minds of some men spontaneously recurred to it, 
when they were called upon to settle the rules ofinheritance 
for a new form of property. But there is still the question, 
Why did Primogeniture gradually supersede every other 
principle of succession ? The answer, I think,1s, that European 
society decidedly retrograded during the dissolution of the 
Carlovingian empire. It sank a point or two back even from 
the miserably low degree which it had marked during the 
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early barbarian monarchies. The great characteristic of the 
period was the feebleness, or rather the abeyance, of kingly 
and therefore of civil authority; and hence it seems as if, 
civil society no longer cohering, men universally flung them¬ 
selves back on a social organisation older than the beginnings 
of civil communities. The lord with his vassals, during the 
ninth and tenth centuries, may be considered as a patriarchal 
household, recruited, not as in the primitive times by Adop¬ 
tion, but by Infeudation; and to such a confederacy, succes¬ 
sion by Primogeniture was a source of strength and durability. 
So long as the land was kept together on which the entire 
organisation rested, it was powerful for defence and attack; 
to divide the land was to divide the little society, and volun¬ 
tarily to invite aggression in an era of universal violence. We 
may be perfectly certain that into this preference for Primo¬ 
geniture there entered no idea of disinheriting the bulk of the 
children in favour of one. Everybody would have suffered by 
the division of the fief. Everybody was a gainer by its con¬ 
solidation. The Family grew stronger by the concentration 
of power in the same hands; nor is it likely that the lord who 
was invested with the inheritance had any advantage over 
his brethren and kinsfolk in occupations, interests, or indul¬ 
gences. It would be a singular anachronism to estimate the 
privileges succeeded to by the heir of a fief, by the situation 
in which the eldest son is placed under an English strict 
settlement. 

I have said that I regard the early feudal confederacies as 
descended from an archaic form of the Family, and as wearing 
a strong resemblance to it. But then in the ancient world, and 
in the societies which have not passed through the crucible of 
feudalism, the Primogeniture which seems to have prevailed 
never transformed itself into the Primogeniture of the later 
feudal Europe. When the group of kinsmen ceased to be 
governed through a series of generations by a hereditary chief, 
the domain which had been managed for all appears to have 
been equally divided among all. Why did this not occur in 
the feudal world ? If during the confusions of the first feudal 
period the eldest son held the land for the behoof of the whole 
family, why was it that when feudal Europe had consolidated 
itself, and regular communities were again established, the 
whole family did not resume that capacity for equal inherit¬ 
ance which had belonged to Roman and German alike ? The 
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key which unlocks this difficulty has rarely been seized by 
the writers who occupy themselves in tracing the genealogy of 
Feudalism. They perceive the materials of the feudal institu¬ 
tions, but they miss the cement. The ideas and social forms 
which contributed to the formation of the system were un¬ 
questionably barbarian and archaic, but, as soon as Courts 
and lawyers were called in to interpret and define it, the prin¬ 
ciples of interpretation which they applied to it were those of 
the latest Roman jurisprudence, and were therefore exces¬ 
sively refined and matured. In a patriarchally governed 
society, the eldest son may succeed to the government of the 
Agnatic group, and to the absolute disposal of its property. 
But he is not therefore a true proprietor. He has correlative 
duties not involved in the conception of proprietorship, but 
quite undefined and quite incapable of definition. The later 
Roman jurisprudence, however, like our own law, looked 
upon uncontrolled power over property as equivalent to 
ownership, and did not, and, in fact, could not, take notice 
of liabilities of such a kind, that the very conception of them 
belonged to a period anterior to regular law. The contact of 
the refined and the barbarous notion had inevitably for its 
effect the conversion of the eldest son into legal proprietor of 
the inheritance. The clerical and secular lawyers so defined 
his position from the first; but it was only by insensible 
degrees that the younger brother, from participating on equal 
terms in all the dangers and enjoyments of his kinsman, sank 
into the priest, the soldier of fortune, or the hanger-on of the 
mansion. The legal revolution was identical with that which 
occurred on a smaller scale, and in quite recent times, through 
the greater part of the Highlands of Scotland. When called 
in to determine the legal powers of the chieftain over the 
domains which gave sustenance to the clan, Scottish juris¬ 
prudence had long since passed the point at which it could 
take notice of the vague limitations on completeness of 
dominion imposed by the claims of the clansmen, and it was 
inevitable therefore that it should convert the patrimony of 
many into the estate of one. 

For the sake of simplicity I have called the mode of suc¬ 
cession. Primogeniture whenever a single son or descendant 
succeeds to the authority over a household or society. It is 
remarkable, however, that in the few very ancient examples 
which remain to us of this sort of succession, it is not always 
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be their age at the moment when the sovereignty devolves. 
Some writers have explained the principle by assuming that 
the Celtic customs took the last chieftain as a sort of root or 
stock, and then gave the succession to the descendant who 
should be least remote from him; the uncle thus being pre¬ 
ferred to the grandson as being nearer to the common root. 
No objection can be taken to this statement if it be merely 
intended as a description of the system of succession; but it 
would be a serious error to conceive the men who.first adopted 
the rule as applying a course of reasoning which evidently 
dates from the time when feudal schemes of succession begun 
to be debated among lawyers. The true origin of the prefer¬ 
ence of the uncle to the grandson is doubtless a simple calcu¬ 
lation on the part of rude men in a rude society that it is 
better to be governed by a grown chieftain than by a child, 
and that the younger son is more likely to have come to 
maturity than any of the eldest son’s descendants. At the 
same time, we have some evidence that the form of Primo¬ 
geniture with which we are best acquainted is the primary 
form, in the tradition that the assent of the clan was asked 
when an infant heir was passed over m favour of his uncle. 
There is a tolerably well authenticated instance of this cere¬ 
mony in the annals of the Macdonalds. 

Under Mahometan law, which has probably preserved a 
ancient Arabian custom, inheritances of property are divided 
equally among sons, the daughters taking a half share , but 
if any of the children die before the division of the inheritance , 
leaving issue behind, these grandchildren are entirely excluded 
by their uncles and aunts. Consistently with this principle, 
the succession, when political authority devolves, is according 
to the form of Primogeniture which appears to have o btal1 ^ 
among the Celtic societies. In the two great^Mahometan 
families of the West, the rule is believed to be, that the: unde 
succeeds to the throne in preference to the nephew, though 
the latter be the son of an elder brother; but though this 
rule has been followed quite recently m Egypt, l am informed 
that there is some doubt as to its governing the devolution 
of the Turkish sovereignty. The policy of the Sultans has 
in fact hitherto prevented cases for its application from 
occurring, and it is possible that their wholesale mass acre 
of their younger brothers may have been perpetuated quit 
as much m the interest of their children as for the sake of 
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making aw a y with dangerous competitors for the throne 
is evident, however, that in polygamous societies the form* 
of Pnmogemture will always tend to vary. ManTconsideS 
,1 co l ls ^ 1 ^ u ^ e a claim on the succession the rank of 

h HZ/’ AcroT^’ ° r ^ de ^ e in Xrns o 

soverehms 3 mg 1 /’j? me of ‘he Mian Mahometan 
oXr “If f 6nd “ S t . 0 an ^ distinct testamentary 

Thl wf • * r - ght ° f . nomln atmg the son who is to succeed 

Thejto„«£ mentioned in the Scriptural history of Isaac Sid 

ratheTtohavefee mCS b T T ‘ ken ° f 38 a wil1 ^ but h see ™ 
rather to have been a mode of naming an eldest son. 
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CHAPTER VIII 

(The early history of property 

The Roman Institutional Treatises, after giving their defini¬ 
tion of the various forms and modifications of ownership, 
proceed to discuss the Natural Modes of Acquiring Property. 
Those who are unfamiliar with the history of jurisprudence 
are not likely to look upon these “ natural modes of acquisi¬ 
tion as possessing, at first sight, either much speculative or 
much practical interest. The wild animal which is snared or 
killed by the hunter, the soil which is added to our field by 
the imperceptible deposits of a river, the tree which stakes 
its roots into our ground, are each said by the Roman lawyers 
to be acquired by us naturally. The older jurisconsults had 
doubtless observed that such acquisitions were universally 
sanctioned by the usages of the little societies around them, 
and thus the lawyers of a later age, finding them classed m 
the ancient Jus Gentium, and perceiving them to be of the 
simplest description, allotted them a place among the ordm- 
ances of Nature. The dignity with which they were invested 
has gone on increasing in modern times till it is quite out of 
proportion to their original importance. Theory has made 
ftiem its favourite food, and has enabled them to exercise 
the most serious influence on practice. 

It will be necessary for us to attend to one only among these 
“ natural modes of acquisition,” Occupatio or Oc c ^P a ^?J* 
Occupancy is the advisedly taking possession of that which 
at the moment is the property of no man, with the view (adds 
the technical definition) of acquiring property m it for your¬ 
self The objects which the Roman lawyers called res nulltus 
—things which have not or have never had an owner—can 
only be ascertained by enumerating them. Among things 
which never had an owner are wild animals, fishes, wild fow , 
jewels disinterred forthe first time, and lands newly discovered 
or never before cultivated. Among things which have not 
an owner are moveables which have been abandoned lands 
which have been deserted, and (an anomalous but most 
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formidable item) the property of an enemy. In all these 
objects full rights of dominion were acquired by the 
Occupant, who first took possession of them with the intention 

casesT&nhf 1 aS -w°JT' an i ntention whid b in certain 
I^hink d tn be manifested.by specific acts. It is not difficult, 
think, to understand the universality which caused the 

RomanV 0cc "P al ? c y to be Placed by one generation of 
Roman lawyers in the Law common to all Nations, and the 

tofte a WH ? ccasi0 " ed its being attributed by another 
to the Law of Nature. But for its fortunes in modern legal 
history we are ess prepared by 4 priori considerations. The 
Roman principle of Occupancy, and the rules into which the 
l™ S f S ex P anded iti.are the source of all modern Inter¬ 
national Law on the subject of Capture in War and of the 
acquisition of sovereign rights in newly discovered countries. 
They have also supplied a theory of the Origin of Propertv 
which is at once the popular theory, and the theory which’ 

of speculative jurist. 1 ’ * “ by the 

I have said that the Roman principle of Occunancv has 

whidhifo'* the ^ “ f „ that cba Pter of International Law 
mf‘ n ls concerned with Capture in War. The Law of War- 
hke Capture denves its rules from the assumption that com- 

of Wtnv" 6 re ™ tted t0 , a state of nature by the outbreak 
? 16S ^ an u t - hat -’ m - the artificial natural condition 
thus produced, the institution of private property falls into 
abeyance so far as concerns the belligerents. P Z the to 

^nttohif L ' aW e° f NatUre W been anxious to 

hv the P^ate property was in some sense sanctioned 

th y a t h a n Jn m > WhlCh the y. were expounding, the hypothesis 
? y i! P™P ert y 1S nuUius has seemed to them 

Ft al a merefi f’ an - d th 7 Careful to stigmatise 
Law of Nat r ° f J un ?P rudence - But i as soon as the 
Law of Nature is traced to its source in the Jus Gentium, we 

as noh^ 6 > h ° W tHe g °° dS 0i ^ enemy came be looked upon 
as nobody s property, and therefore as capable of being 

acquired by the first occupant. The idea would occuf 

Warfare 6011 h 7 t0 .P er s°ns practising the ancient forms of 
Warfare, when victory dissolved the organisation of the 

Dlunde e r rmg Tfr y a P d , dls “ issed the soldiers to indiscriminate 
Iki 11 P robab ! e > bowe ver, that originally it was only 
moveable property which was thus permitted to be acquired 
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bv the Captor. We know on independent authority that a very 
different rule prevailed in ancient Italy as to the acquisition 
of ownership in the soil of a conquered country, and we may 
therefore suspect that the application of the P" ncl P le ^ 
occupancy to land (always a matter of difficulty) dates from 
the period when the Jus Gentium was becoming the Code of 
Nature, and that it is the result of a generalisation effected 
by the jurisconsults of the golden age. Their dogmas on the 
point are preserved in the Pandects of Justinian, and amount 
to an unqualified assertion that enemy’s P r 0 P er ty o£ ever y 
sort is res nullius to the other belligerent, and that Occupancy, 
bv which the Captor makes them his own, is an institution 
of Natural Law. The rules which International jurisprudence 
derives from these positions have sometimes been stigmatised 
as needlessly indulgent to the ferocity and cupidity of com¬ 
batants, but the charge has been made, I think, by persons 
who are unacquainted with the history of wars, and who a 
consequently ignorant how great an exploit it is to command 
obedience for a rule of any kind. The Roman principle of 
Occupancy, when it was admitted into the modern law 
Capture in War, drew with it a number of subordinate canons, 
limiting and giving precision to its operation, and if th 
contests which havf been waged since the treatise oi ^Grotms 
became an authority, are compared with those of an earlier 
SH Will be seen that, as soon as the Roman maxims were 
received, Warfare instantly assumed a more tolerable com- 
Dlexion. If the Roman law of Occupancy is to be taxed with 
having had pernicious influence on any part of the modern 
Law of Nations, there is another chapter m it which may be 
said with some reason, to have been injuriously affected. 
In applying to the discovery of new countries the sam 
principles which the Romans had applied to the finding of 
a iewel the Publicists forced into their service a doctrine 
altogether unequal to the task expected from it Elected 
into extreme importance by the discoveries of the g 
navigators of the fifteenth and sixteenth centuries, it raised 
n^OTe disputes than it solved. The greatest uncertainty was 
very shortly found to exist on the very two points on which 
certainty was most required, the extent of the territory which 
was acquired for his sovereign by the dis “ v «“> ^ 
nature of the acts which were necessary to complete the 
Jprehensio or assumption of sovereign possession. More- 



The Early History of Property 147 

over, the principle itself, conferring as it did such enormous 
advantages as the consequence of a piece of good luck, was 
instinctively mutinied against by some of the most adventur¬ 
ous nations in Europe, the Dutch, the English, and the Portu¬ 
guese. Our own countrymen, without expressly denying 
the rule of International Law, never did, in practice, admit 
the claim of the Spaniards to engross the whole of America 
south of the Gulf of Mexico, or that of the King of France to 
monopolise the valleys of the Ohio and the Mississippi. From 
the accession of Elizabeth to the accession of Charles the 
Second, it cannot be said that there was at any time thorough 
peace in the American waters, and the encroachments of the 
New England Colonists on the territory of the French King 
continued for almost a century longer. Bentham was so 
struck with the confusion attending the application of the 
legal principle, that he went out of his way to eulogise the 
famous Bull of Pope Alexander the Sixth, dividing the un¬ 
discovered countries of the world between the Spaniards and 
Portuguese by a line drawn one hundred leagues West of 
the Azores; and, grotesque as his praises may appear at 
first sight, it may be doubted whether the arrangement of 
Pope Alexander is absurder in principle than the rule of 
Public law, which gave half a continent to the monarch whose 
servants had fulfilled the conditions required by Roman 
jurisprudence for the acquisition of property in a valuable 
object which could be covered by the hand. 

To all who pursue the inquiries which are the subject of 
this volume Occupancy is pre-eminently interesting on the 
score of the service it has been made to perform for speculative 
jurisprudence, in furnishing a supposed explanation of the 
origin of private property. It was once universally believed 
that the proceeding implied in Occupancy was identical with 
the process by which the earth and its fruits, which ; were at 
first in common, became the allowed property of individuals. 
The course of thought which led to this assumption is not 
difficult to understand, if we seize the shade of difference 
which separates the ancient from the modern conception of 
Natural Law. The Roman lawyers had laid down that 
Occupancy was one of the Natural modes of acquiring 
property, and they undoubtedly believed that, were mankind 
living under the institutions of Nature, Occupancy would be 
one of their practices. How far they persuaded themselves 
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that such a condition of the race had ever existed, is a point, 
as I have already stated, which their language leaves in much 
uncertainty; but they certainly do seem to have made the 
conjecture, which has at all times possessed much plausibility, 
that the institution of property was not so old as the exist¬ 
ence of mankind. Modem jurisprudence, accepting all their 
dogmas without reservation, went far beyond them in the 
eager curiosity with which it dwelt on the supposed state of 
Nature. Since then it had received the position that the 
earth and its fruits were once res nullius , and since its peculiar 
view of Nature led it to assume without hesitation that the 
human race had actually practised the Occupancy of res 
nullius long before the organisation of civil societies, the 
inference immediately suggested itself that Occupancy was 
the process by which the “ no man’s goods ” of the primitive 
world became the private property of individuals in the world 
of history. It would be wearisome to enumerate the jurists 
who have subscribed to this theory in one shape or another, 
and it is the less necessary to attempt it because Blackstone, 
who is always a faithful index of the average opinions of 
his day, has summed them up in his 2nd book and 1st 
chapter. 

“ The earth,” he writes, “ and all things therein were the 
general property of mankind from the immediate gift of the 
Creator. Not that the communion of goods seems ever to 
have been applicable, even in the earliest ages, to aught but 
the substance of the thing; nor could be extended to the use 
of it. For, by the law of nature and reason he who first 
began to use it acquired therein a kind of transient property 
that lasted so long as he was using it, and no longer; or to 
speak with greater precision, the right of possession continued 
for the same time only that the act of possession lasted. 
Thus the ground was in common, and no part was the per¬ 
manent property of any man in particular; yet whoever was 
in the occupation of any determined spot of it, for rest, for 
shade, or the like, acquired for the time a sort of ownership, 
from which it would have been unjust and contrary to the 
law of nature to have driven him by force, but the instant 
that he quitted the use of occupation of it, another might 
seize it without injustice.” He then proceeds to argue that 
“ when mankind increased in number, it became necessary 
to entertain conceptions of more permanent dominion, and 
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use only, but 

^ P T ge l6ad to 

the law of ZtTvT^’ under 

rn^sssm 

drew e from tl th 0 e U f with the inference whichThTy 

society are more or less nrnhahL «, P lc ^ re P a primitive 
could be i^led With enn 1 tha ". other incidents which 
method of examination, we might fairly* ask' this 

who had occupied (Blackstone e^Hen!r k W ^ her the man 

resh^d^^ould'be^emitted 1 ? 0 ^^ 0 ' 1 ' .^nniTfor 

enough todrieiawVthe Ks^ d r •*"“« 

all such cavil at these positions is LrfecthfiritV trUt h‘ S that 
baselessness of the DositiW P er±ectl y idle from the very 

did in the primitive state mav n^K 1 ^ 'T hat ma nkind 
inquiry, but of their motives for rln' 6 a ,k. 0 P e iess su t>ject of 
know anything. These sketches^oHhe 01^0^f”® 10 
bemgs m the first ages of the world are efferteH h £ * 1 Iman 
posmg mankind to be divested of a great nari: ofrte • SUp * 
stances by which they are now su'rrounS,and b“ 
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The great German jurist has laid down th . P 7 It 

is omy witu F f u iiv be appreciated much labour 
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ri i e ftT rin !. the profoundest examination, but lying far beyond 

the boundary of our present inquiries. 7 

Before pointing out the quarter in which we may hope to 
glean some information, scanty and uncertain at best,Con¬ 
cerning the early history of proprietary right, -I venture to 

the nartCtf"?! 1 * th ® pop P lar ‘“Passion in reference to 
Sf PS rt pIayed b y Occupancy m the first stages of civilisation 

tion of y nhw rS T he tru - th ‘ is the advised assump¬ 

tion of physical possession; and the notion that an act of this 
description confers a title to “ res millius,” so far from being 

growthC?? C fi T 7 e “ Iy S ° cieties ' is in aI1 Probability thf 
of th^W« re Tt ne - d J u " sprudence and of a settled condition 
of the laws. It is only when the rights of property have 

gained a sanction from long practical inviolability and when 
the vast majority of the objects of enjoyment have been 
subjected to private ownership, that mere possession is 
allowed to invest the first possessor with dominion over com- 
modities m which no prior proprietorship has been asserted. 
The sentiment m which this doctrine originated is absolutely 
nr?e^r C1 “frequency and uncertainty of prof 

Its tml hf*f 7 ^ the beginnings of ciidlisation. 

the iStitnt nn nf m p ° *?’ T “ “Active bias towards 
of the ICC t- Propert ?’ but a presumption arising out 
°„ t S contlnuance of that institution, that everythin? 

nufiiC ” 1 ^ 7 ” T‘ r - u^ hen possession « taken of a “ ref 

reduced re do 13 ’' °' f an tu J6Ct Wh ' Ch is not > or has never been, 
reduced to dominion, the possessor is permitted to become 

the^V^T a feeIln g. tha t ail valuable things are naturally 
faC th bj ° f an exc l usive enjoyment, and that in the given 
case there is no one to invest with the right of property except 
the Occupant. The Occupant in short, become^ thl owner 
because all things are presumed to be somebody’s property 

n l b l CaU l e n0 one can be pomted out as having a better 
right than he to the proprietorship of this particular thing 
Even were there no other objection to the descriptions'of 
mankind m their natural state which we have been discussing 
there is one particular m which they are fatally at variant 
with the authentic evidencepossessed by us. It will be observed 
tha„ the acti; and motives which these theories suppose are 
the acts and motives of Individuals. It is each Individual 
who for himself subscribes the Social Compact. It is some 
shifting sandbank in which the grains are Individual men, 
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that according to the theory of Hobbes is hardened into the 
social rock by the wholesome discipline of force, it is an 

Individual who, in the picture drawn by Blac“ 118 ^ 

fhp occunation of a determined spot of ground tor res j> WI 

KlS JSVSftWSB .X s -S 

sss caiatr 

society. But Ancient Law, it must again be re P eate ^ n T h 
next to nothing of Individuals. It is concerned not with 
Individuals, but with Families, not with single human beings, 

existence o I his forefathers, and it will be prolonged m th 

eX The n Roman S distinction between the Law of Persons and 
the Law of Things, which though extremely convenient is 
entirely^artificial,^has evidently done much to divert i« 
on the subject before us from the true direction. The lessons 
, rTlp j m discussing the Tus Personarum have been forgotten 
where the Jus Rewm is reached, and Property, Contract and 
Delict have been considered as if no hints concerning _ 
or£&e were to be gained from the facts ascertmned 

ofSthod Sbem^ert if a syrtem of pure archaic 

law could be brought before us, and if the experiment cou d 

be tried of applying to it the Roman ^l^'^^rtom 
soon be seen that the separation of the Law of Persons trom 
of Things has no meaning in the infancy of law, that tne 

SSi’S’S its E”.CpS,i. T 

confine our notice to the proprietary rights of individuals. It 
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is more than likely that joint-ownership, and not separate 
ownership, is the really archaic institution, and that the 
forms of property which will afford us instruction will be 
those which are associated with the rights of families and of 
groups of kindred. The Roman jurisprudence will not here 
assist m enlightening us, for it is exactly the Roman juris¬ 
prudence which, transformed by the theory of Natural Law, 
has bequeathed to the moderns the impression that individual 
ownership is the normal state of proprietary right, and that 
ownership in common by groups of men is only the exception 
to a general rule. There is, however, one community which 
will always be carefully examined by the inquirer who is in 
quest of any lost institution of primeval society. How far 
soever any such institution may have undergone change 
among the branch of the Indo-European family which has 
been settled for ages in India, it will seldom be found to have 
entirely cast aside the shell in which it was originally reared. 
It happens that, among the Hindoos, we do find a form of 
ownership which ought at once to rivet our attention from 
its exactly fitting in with the ideas which our studies in the 
Law of Persons would lead us to entertain respecting the 
ongmal condition of property. The Village Community 
of India is at once an organised patriarchal society and 
an assemblage of co-proprietors. The personal relations to 
each other of the men who compose it are indistinguishably 
confounded with their proprietary rights, and to the attempts 
01 English functionaries to separate the two may be assigned 
some of the most formidable miscarriages of Anglo-Indian 
administration. The Village Community is known to be of 
immense antiquity. In whatever direction research has been 
pushed into Indian history, general or local, it has always 
found the Community in existence at the farthest point of 
its progress. A great number of intelligent and observant 
writers, most of whom had no theory of any sort to support 
concerning its nature and origin, agree in considering it the 
least destructible institution of a society which never willingly 
sun-enders any one of its usages to innovation. Conquests 
and revolutions seem to have swept over it without disturbing 
or displacing it, and the most beneficent systems of govern¬ 
ment m India have always been those which have recognised 
it as the basis of administration. & 

The mature Roman law, and modem jurisprudence follow- 




154 Ancient Law 

ing in its wake, look upon co-ownership as an exceptional 
and momentary condition of the rights of property. Tins 
view is clearly indicated in the maxim which obtains uni¬ 
versally in Western Europe, Nemo in. commumone potest 
invitus detineri (“ No one can be kept in co-proprietorship 
against his will ”)• But in India this order of ^ e as is re¬ 
versed, and it may be said that separate proprietorship is 
always on its way to become proprietorship in common. I n 
process has been adverted to already. As soon as a son is 
born he acquires a vested interest in his father s substance, 
and on attaining years of discretion he is even m certain 
contingencies, permitted by the letter of the law to call or a 
partition of the family estate. As a fact, however, a division 
rarely takes place even at the death of the father, and the 
property constantly remains undivided for several gyra¬ 
tions though every member of every generation has a legal 
right’to an undivided share in it. The domain thus held 
in common is sometimes administered by an elected manager, 
but more generally, and in some provinces always, it is man¬ 
aged by the eldest agnate, by the eldest representative of 
the eldest line of the stock. Such an assemblage of joint 
Droorietors, a body of kindred holding a domain m common, 
is the simplest form of an Indian Village Community, but the 
Community is more than a brotherhood of relatives and more 
than an association of partners. It is an organised society, 
and besides providing for the management of *^0“ 
fund, it seldom fails to provide, by a complete staff oi func 
tionaries, for internal government, for police, for the admims- 
tration of justice, and for the apportionment of taxes and 

PU The process which I have described as that under which 
a Village Community is formed, may be regarded as typical. 
Yet it is not to be supposed that every Village Community 
in India drew together in so simple a manner. Although, 
in the North of India, the archives, as I am “formed, 
invariably show that the Community was founded by a single 
assemblage of blood-relations, they also supply information 
that men of alien extraction have always, from time to time, 
been 'engrafted on it, and a mere Phaser of a share may 
generally, under certain conditions, be admitted to the 
brotherhood. In the South of the Peninsula there are often 
Communities which appear to have sprung not from one but 
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from two or more families; and there are some whose compo- 
ls J*°wn to be entirely artificial; indeed, the occasional 
aggregation of men of different castes in the same society is 
fatal to the hypothesis of a common descent. Yet in all 
these brotherhoods either the tradition is preserved or the 
assumption made, of an original common parentage. Mount- 
stuart Elphmstone, who writes more particularly of the 
Southern Village Communities, observes of them (History 

tJrthriC' Z26) 'u j The P°P uIar notion 'S that the Village 
who sell ^ T a “ fended from one or more individuals 

fnmeTh d the V1 ag ,f ; “d that the onI y exceptions are 
formed by persons who have derived their rights by pur¬ 
chase or otherwise from members of the original stock The 
supposition is confinned by the fact that, to this day, there 
are only sing e families of landholders in small villages and 
not many m large ones ; but each has branched out into so 
many members that it is not uncommon for the whole agri- 
ab °f Ur ^ t0 be d ° ne by the landh °Mers, without the 

uLh '° f t 6 I l“ tS or , of iabourers - The rights of the 
landholders are theirs collectively and, though they almost 

always have a more or less perfect partition of them, they 

“ T tlre s u e P ar ? tion - A landholder, for instance^ 

consent oftT’ h ' S bUt he mUst first have the 

consent of the Village, and the purchaser steps exactly into 

extmct e iH sh ^ 63 T aU h r S obligations - If a family becomes 
extinct, its share returns to the common stock.” 

Some considerations which have been offered in the fifth 

chapter of this volume will assist the reader, I trust in 

appreciating the significance of Elphinstone’s language. ’No 

Served t IOn 0f d he prlI ? ltl ': e f orld is likely to have been pre- 
seryed to our day unless it has acquired an elasticity foreign 

The v;n ngm r DatUr ? th r g - h some vivif ying legal fiction, 
^hll i ag r ( ^ mmU ? Ity - th ? n 1S not necessar ily an assemblage 
tf blood-relations, but it is either such an assemblage or a 

o b f °iui c r pr r e r ° n the m ° dei ° f association 

of kinsmen. The type with which it should be compared 

House d“r the R ° ma , n Fami,y > but the Roma " Cens or 
’. h h t wasa s ° a S rou P on the model of the 

family it was the family extended by a variety of fictions 
of which the exact nature was lost in antiquity. In historical 
times, its leading characteristics were the very two which 
Elphmstone remarks in the Village Community: There was 
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always the assumption of a common origin, an assumption 
sometimes notoriously at variance with fact; and, to repeat 
the historian’s words, “ if a family became extinct, its share 
returned to the common stock.” In old Roman law, un¬ 
claimed inheritances escheated to the Gentiles. It >s further 
suspected by all who have examined their history that the 
Communities, like the Gentes, have been very generally 
adulterated by the admission of strangers, but the exact 
mode of absorption cannot now be ascertained. At present, 
they are recruited, as Elphinstone tells us by the admission 
of purchasers, with the consent of the brotherhood. The 
acquisition of the adopted member is, however, of the nature 
of a universal succession; together with the share he has 
bought, he succeeds to the liabilities which the vendor had 
incurred towards the aggregate group. He is an Emptor 
Familiie, and inherits the legal clothing of the P^on whose 
place he begins to fill. The consent of the whole brotherhood 
required for his admission may remind us of ^ c0 “«^ 
winch the Comitia Curiata, the Parliament of that larger 
brotherhood of self-styled kinsmen the ancient Roman 
commonwealth, so strenuously insisted on as essential to th 
legalisation of an Adoption or the confirmation of a Will. 

The tokens of an extreme antiquity are discoverable in 
almost every single feature of the Indian Village Communities 
We have so many independent reasons for suspecting that 
the infancy of law is distinguished by the prevalence of co- 
ownership by the intermixture of personal with proprietary 
rights, and by the confusion of public with private duties 
that we should be justified in deducing many important 
conclusions from our observation of these proprietary 
brotherhoods, even if no similarly compounded s °™^ es 
could be detected in any other part of the world. It happens, 
however, that much earnest curiosity has been very recently 
attracted to a similar set of phenomena m those parts of 
Europe which have been most slightly affected by the feudal 
transformation of property, and which in many important 
particulars have as close an affinity with the Eastern as with 
the Western world. The researches of M. de Haxthausen, 
M Tengoborski, and others, have shown us that the Russian 
villages are not fortuitous assemblages of men, nor are they 
unions founded on contract; they are naturally organised 
communities like those of India. It is true that these villages 
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Z e /!^ yS in the< ? ry the P a ? rimon y of some noble proprietor 
and the peasants have within historical times been converted 
into the predial, and to a great extent into the personal serfs 

hL th n e p Seigm0r ; ? u * the P ressure of this superior ownership 
has never crushed the ancient organisation of the village, and 
it is probable that the enactment of the Czar of Russia who 
is supposed to have introduced serfdom, was really intended 
0 prevent the peasants from abandoning that co-operation 
vnthout which the old social order couMnot long b P e mdn 
th ‘ In assumption of an agnatic connection between 
the villagers, m the blending of personal rights with privileges 
ownership and m a variety of spontaneous provisions for 
internal administration, the Russian Village appe” be 
a nearly exact repetition of the Indian Community; but there 

dlflference which we note witldhe greTte" 
interest. The co-owners of an Indian village, though their 
property is blended, have their rights diitinct and thk 

Thew* 10 " ° £ L S c ° m P lete and continues indefinitely. 
The severance of rights is also theoretically complete in a 
Russian village, but there it is only temporary. Aiter“he 
expiration of a given, but not in all cases of th 7 same period 

is thro™ 0 Tn n tn ShlpS are ex t in f ished , the land of the Silage 
mass > and then ]t is ^-distributed among 
nnrnh^Ti, F° m P 0S1 ”§ the community, according to their 
number. This repartition having been effected, the rights of 
families a nd of individuals are again allowed to branch out 

neriod^rH- th6y COntinue t0 follow tiU anotheJ 

period of division comes round. An even more curious 

variation from this type of ownership occurs in some of those 
countries which long formed a debateable land between the 
Turkish empire and the possessions of the House of Austria 
f "® e . rvla 1 ; m Croatia, and the Austrian Sclavonia, the villages 
are also brotherhoods of persons who are at once co-ownfrs 
and kinsmen; but there the internal arrangements of the 
community differ from those adverted to in the last two 
examples. The substance of the common property is in this 
case neither divided in practice nor consideredK£yas 
lvisible but the entire land is cultivated by the combined 
a11 the "'lagers, and the produce is annually dis¬ 
tributed among the households, sometimes according to their 
upposed wants, sometimes according to rules which rive 
to particular persons a fixed share of the usufruct. All these 
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practices are traced by the jurists of the East of Europe to 
a principle which is asserted to be found in the earliest 
Sclavonian laws, the principle that the property of families 

cannot be divided for a perpetuity. . . r . 

The great interest of these phenomena m an inquiry like 
the present arises from the light they throw on the develop¬ 
ment of distinct proprietary rights inside the j groups by which 
property seems to have been originally held. We have the 
strongest reason for thinking that property once belonged 
not to individuals nor even to isolated families, but to larger 
societies composed on the patriarchal model; but the mode 
of transition from ancient to modern ownerships, obscur 
at best, would have been infinitely obscurer if several dis¬ 
tinguishable forms of Village Communities had not been dis¬ 
covered and examined. It is worth while to attend to the 
varieties of internal arrangement within the patriarchal 
groups which are, or were till recently, observable among 
races of Indo-European blood. The chiefs of the ruder 
Highland clans used, it is said, to dole out food to the heads 
of the households under their jurisdiction at the very shortest 
intervals, and sometimes day by day. A periodical distribu¬ 
tion is also made to the Sclavonian villagers of the Austrian 
and Turkish provinces by the elders of their body, but then 
it is a distribution once for all of the total produce of the year. 
In the Russian villages, however, the substance of the Pro¬ 
perty ceases to be looked upon as indivisible, and separate 
proprietary claims are allowed freely to grow up, but then the 
progress of separation is peremptorily arrested after it has 
continued a certain time. In India, not only is there no 
indivisibility of the common fund, but separate proprietor 
ship in parts of it may be indefinitely prolonged and may 
branch out into any number of derivative ownerships, the 
de facto partition of the stock being, however, checked by 
inveterate usage, and by the rule against the admission of 
strangers without the consent of the brotherhoo . 
of course intended to insist that these different forms of 
the Village Community represent distinct stages m a process 
of transmutation which has been everywhere accomplished 
in the same manner. But, though the evidence does not 
warrant our going so far as this, it renders less presumptuous 
the conjecture that private property, in the shape m wtodi 
we know it, was chiefly formed by the gradual disentangle- 
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ment of the separate rights of individuals from the blended 
rights of a community. Our studies in the Law of Persons 
seemed to show us the Family expanding into the Agnatic 
group of kinsmen, then the Agnatic group dissolving into 
separate households; lastly the household supplanted by the 
individual; and it is now suggested that each step in the 
change corresponds to an analogous alteration in the nature 
of Ownership. If there be any truth in the suggestion, it is 
to be. observed that it materially affects the problem which 
theorists on the origin of Property have generally proposed 
to themselves. The question—perhaps an insoluble one— 
which they, have mostly agitated is, what were the motives 
which first induced men to respect each other’s possessions? 
It may still be put, without much hope of finding an answer to 
it, m the form of any inquiry into the reasons which led one 
composite group to keep aloof from the domain of another. 
But, if it be true that far the most important passage in the 
history of Private Property is its gradual elimination from 
the co-ownership of kinsmen, then the great point of inquiry 
is identical with that which lies on the threshold of all 
historical law what were the motives which originally 
prompted men to hold together in the family union? To 
such a question. Jurisprudence, unassisted by other sciences 
is not competent to give a reply. The fact can only be 

The undivided state of property in ancient societies is 
consistent with a peculiar sharpness of division, which shows 
itself as soon as any single share is completely separated from 
the patrimony of the group. This phenomenon springs, doubt¬ 
less, from the circumstance that the property is supposed to 
become the domain of a new group, so that any dealing with 
it, in its divided state, is a transaction between two highly 
complex bodies. . I have already compared Ancient Law to 
Modem International Law, in respect of the size and com¬ 
plexity of the corporate associations, whose rights and duties 
it settles. As the contracts and conveyances known to ancient 
law. are contracts and conveyances to which not single in¬ 
dividuals, but organised companies of men, are parties they 
are in the highest degree ceremonious; they require a variety 
of symbolical acts and words intended to impress the business 
on the memory of all who take part in it; and they demand 
the presence of an inordinate number of witnesses. From these 
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peculiarities, and others allied to them, springs the universally 
unmalleable character of the ancient forms of property. 
Sometimes the patrimony of the family is absolutely inalien¬ 
able, as was the case with the Sclavonians, and still oftener, 
though alienations may not be entirely illegitimate they are 
virtually impracticable, as among most of the Germanic 
tribes, from the necessity of having the consent of a large 
number of persons to the transfer. Where these impediments 
do not exist, or can be surmounted, the act of conveyance 
itself is generally burdened with a perfect load of ceremony, 
in which not one iota can be safely neglected. Ancient law 
uniformly refuses to dispense with a single gesture, however 
grotesque: with a single syllable, however its meaning may 
have been forgotten; with a single witness, however super¬ 
fluous may be his testimony. The entire solemnities must be 
scrupulously completed by persons legally entitled to take 
part in them, or else the conveyance is null, and the seller is 
re-established in the rights of which he had vainly attempted 

to divest himself. . . , 

These various obstacles to the free circulation of the 
objects of use and enjoyment, begin of course to make them¬ 
selves felt as soon as society has acquired even a slight degree 
of activity, and the expedients by which advancing com¬ 
munities endeavour to overcome them form the staple of the 
history of Property. Of such expedients there is one which 
takesprecedence of therest from its antiquity and universality. 
The idea seems to have spontaneously suggested itself to a 
great number of early societies, to classify property into lands. 
One kind or sort of property is placed on a lower footing of 
dignity than the others, but at the same time is relieved from 
the fetters which antiquity has imposed on them, .subse¬ 
quently the superior convenience of the rules governing the 
transfer and descent of the lower order of property becomes 
generally recognised, and by a gradual course of innovation 
the plasticity of the less dignified class of valuable objects is 
communicated to the classes which stand conventionally 
higher. The history of Roman Property Law is the history 
of the assimilation of Res Mancipi to Res Nec Mancipi. The 
history of Property on the European Continent is the his¬ 
tory of the subversion of the feudalised law of land by the 
Romanised law of moveables; and, though the history of 
ownership in England is not nearly completed, it is visibly 
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words took the place of written technical phraseology, and 
any formula mispronounced, or symbolical act omitted, 
would have vitiated the proceeding as fatally as a material 
mistake in stating the uses or setting out the remainders 
would, two hundred years ago, have vitiated an English deed. 
Indeed, the mischiefs of the archaic ceremonial are even thus 
only half stated. So long as elaborate conveyances, written 
or acted, are required for the alienation of land alone, the 
chances of mistake are not considerable in the transfer of a 
description of property which is seldom got rid of with much 
precipitation. But the higher class of property in the ancient 
world comprised not only land but several of the commonest 
and several of the most valuable moveables. When once the 
wheels of society had begun to move quickly, there must 
have been immense inconvenience in demanding a highly 
intricate form of transfer for a horse or an ox, or for the most 
costly chattel of the old world—the Slave. Such commodities 
must have been constantly and even ordinarily conveyed 
with incomplete forms, and held, therefore, under imperfect 
titles. 

The Res Mancipi of old Roman law were land—in historical 
times, land on Italian soil,—slaves and beasts of burden, such 
as horses and oxen. It is impossible to doubt that the objects 
which make up the class are the instruments of agricultural 
labour, the commodities of first consequence to a primitive 
people. Such commodities were at first, I imagine, called 
emphatically Things or Property, and the mode of conveyance 
by which they were transferred was called a Mancipium or 
Mancipation; but it was not probably till much later that 
they received the distinctive appellation of Res Mancipi, 
“ Things which require a Mancipation.” By their side there 
may have existed or grown up a class of objects, for which it 
was not worth while to insist upon the full ceremony of 
Mancipation. It would be enough if, in transferring these last 
from owner to owner, a part only of the ordinary formalities 
were proceeded with, namely, that actual delivery, physical 
transfer, or tradition , which is the most obvious index of a 
change of proprietorship. Such commodities were the Res 
Nec Mancipi of the ancient jurisprudence, “ things which did 
not require a Mancipation,” little prized probably at first, 
and not often passed from one group of proprietors to another. 
While, however, the list of the Res Mancipi was irrevocably 
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closed, that of the Res Nec Mancipi admitted of indefinite 
expansion; and hence every fresh conquest of man over 
material nature added an item to the Res Nec Mancipi, 
or effected an improvement in those already recog¬ 
nised. Insensibly, therefore, they mounted to an equality 
with the Res Mancipi, and the impression of an intrinsic 
inferiority being thus dissipated, men began to observe the 
manifold advantages of the simple formality which accom¬ 
panied their transfer over the more intricate and more 
venerable ceremonial. Two of the agents of legal amelioration, 
Fictions and Equity, were assiduously employed by the 
Roman lawyers to give the practical effects of a Mancipation 
to a Tradition: and, though Roman legislators long shrank 
from enacting that the right of property in a Res Mancipi 
should be immediately transferred by bare delivery of the 
article, yet even this step was at last ventured upon by 
Justinian, in whose jurisprudence the difference between 
Res Mancipi and Res Nec Mancipi disappears, and Tradition 
or Delivery becomes the one great conveyance known to the 
law. The marked preference which the Roman lawyers very 
early gave to Tradition caused them to assign it a place in 
their theory which has helped to blind their modern disciples 
to its true history. It was classed among the “ natural ” 
modes of acquisition, both because it was generally practised 
among the Italian tribes, and because it was a process which 
attained its object by the simplest mechanism. If the expres¬ 
sions of the jurisconsults be pressed, they undoubtedly imply 
that Tradition, which belongs to the Law Natural, is more 
ancient than Mancipation, which is an institution of Civil 
Society; and this, I need not say, is the exact reverse of the 
truth. 

The distinction between Res Mancipi and Res Nec Mancipi 
is the type of a class of distinctions to which civilisation is 
much indebted, distinctions which run through the whole 
mass of commodities, placing a few of them in a class by 
themselves, and relegating the others to a lower category. 
The inferior kinds of property are first, from disdain and dis¬ 
regard, released from the perplexed ceremonies in which 
primitive law delights, and thus afterwards, in another state 
of intellectual progress, the simple methods of transfer and 
recovery which have been allowed to come into use serve as a 
model which condemns by its convenience and simplicity the 
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tion of moveables from immoveables has been somewhat dis¬ 
turbed by the same influences which caused the ancient 
classifications to depart from the only one which is counten¬ 
anced by nature. In the main, the English distinction has 
been between land and goods; but a certain class of goods 
have gone as heir-looms with the land, and a certain descrip¬ 
tion of interests in land have from historical causes been 
ranked with personalty. This is not the only instance in 
which English jurisprudence, standing apart from the main 
current of legal modification, has reproduced phenomena of 
archaic law. 

I proceed to notice one or two more contrivances by which 
the ancient trammels of proprietary right were more or less 
successfully relaxed, premising that the scheme of this treatise 
only permits me to mention those which are of*great anti¬ 
quity. On one of them in particular it is necessary to dwell for 
a moment or two, because persons unacquainted with the 
early history of law will not be easily persuaded that a prin¬ 
ciple, of which modern jurisprudence has very slowly and 
with the greatest difficulty obtained the recognition, was 
really familiar to the very infancy of legal science. There is 
no principle in all law which the moderns, in spite of its bene¬ 
ficial character, have been so loath to adopt and to carry to its 
legitimate consequences as that which was known to the 
Romans as Usucapion, and which has descended to modern 
jurisprudence under the name of Prescription. It was a posi¬ 
tive rule of the oldest Roman law, a rule older than the Twelve 
Tables, that commodities which had been uninterruptedly 
possessed for a certain period became the property of the 
possessor. The period of possession was exceedingly short— 
one or two years according to the nature of the commodities— 
and in historical times Usucapion was only allowed to operate 
when possession had commenced in a particular way; but I 
think it likely that at a less advanced epoch possession was 
converted into ownership under conditions even less severe 
than we read of in our authorities. As I have said before, I 
am far. from asserting that the respect of men for de facto 
possession is a phenomenon which jurisprudence can account 
for by itself, but it is very necessary to remark that primitive 
societies, in adopting the principle of Usucapion, were not 
beset with any of the speculative doubts and hesitations which 
have impeded its reception among the modems. Prescriptions 
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were viewed by the modern lawyers, first with repugnance, 
afterwards with reluctant approval. In several countries, 
including our own, legislation long declined to advance 
beyond the rude device of barring all actions based on a 
wrong which had been suffered earlier than a fixed point of 
time in the past, generally the first year of some preceding 
reign; nor was it till the middle ages had finally closed, and 
James the First had ascended the throne of England, that we 
obtained a true statute of limitation of a very imperfect 
kind. This tardiness in copying one of the most famous 
chapters of Roman law, which was no doubt constantly read 
by the majority of European lawyers, the modern world owes 
to the influence of the Canon Law. The ecclesiastical customs 
out of which the Canon Law grew, concerned as they were 
with sacred or quasi-sacred interests, very naturally regarded 
the privileges which they conferred as incapable of being lost 
through disuse however prolonged; and in accordance with 
this view, the spiritual jurisprudence, when afterwards con¬ 
solidated, was distinguished by a marked leaning against 
Prescriptions. It was the fate of the Canon Law, when held 
up by the clerical lawyers as a pattern to secular legislation, 
to have a peculiar influence on first principles. It gave to the 
bodies of custom which were formed throughout Europe far 
fewer express rules than did the Roman law, but then it 
seems to have communicated a bias to professional opinion on 
a surprising number of fundamental points, and the tendencies 
thus produced progressively gained strength as each system 
was developed. One of the dispositions it produced was a 
disrelish for Prescriptions; but I do not know that this pre¬ 
judice would have operated as powerfully as it has done, if it 
had not fallen in with the doctrine of the scholastic jurists of 
the realist sect, who taught that, whatever turn actual legis¬ 
lation might take, a right , how long soever neglected, was in 
point of fact indestructible. The remains of this state of 
feeling still exist. Wherever the philosophy of law is earnestly 
discussed, questions respecting the speculative basis of Pre¬ 
scription are always hotly disputed; and it is still a point of 
the greatest interest in France and Germany, whether a person 
who has been out of possession for a series of years is deprived 
of his ownership as a penalty for his neglect, or loses it 
through the summary interposition of the law in its desire to 
have a finis litium. But no such scruples troubled the mind 
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of early Roman society. Their ancient usages directly took 
away the ownership of everybody who had been out of pos¬ 
session, under certain circumstances, during one or two years. 
What was the exact tenor of the rule of Usucapion in its 
earliest shape, it is not easy to say; but, taken with the limita¬ 
tions which we find attending it in the books, it was a most 
useful security against the mischiefs of a too cumbrous 
system. of conveyance. In order to have the benefit of 
Usucapion, it was necessary that the adverse possession 
should have begun in good faith, that is, with belief on the 
part of the possessor that he was lawfully acquiring the pro¬ 
perty, and it was farther required that the commodity should 
have been transferred to him by some mode of alienation 
which, however unequal to conferring a complete title in the 
particular case, was at least recognised by the law. In the 
case therefore of a Mancipation, however slovenly the per¬ 
formance might have been, yet if it had been carried so far 
as to involve a Tradition or Delivery, the vice of the title 
would be cured by Usucapion in two years at most. I know 
nothing in the practice of the Romans which testifies so 
strongly to their legal genius as the use which they made of 
Usucapion. The difficulties which beset them were nearly the 
same with those which embarrassed and still embarrass the 
lawyers of England. Owing to the complexity of their system, 
which as yet they had neither the courage nor the power to 
reconstruct, actual right was constantly getting divorced 
from technical right, the equitable ownership from the legal. 
But Usucapion, as manipulated by the jurisconsults, supplied 
a self-acting machinery, by which the defects of titles to 
property were always in course of being cured, and by which ' 
the ownerships that were temporarily separated were again 
rapidly cemented together with the briefest possible delay. 
Usucapion did not lose its advantages till the reforms of 
Justinian. But as soon as law and equity had been com¬ 
pletely fused, and when Mancipation ceased to be the 
Roman conveyance, there was no further necessity for 
the ancient contrivance, and Usucapion, with its periods 
of time considerably lengthened, became the Prescription 
which has at length been adopted by nearly all systems of 
modern law. 

I pass by with brief mention another expedient having the 
same object with the last, which, though it did not imme- 
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diately make its appearance in English legal history, was of 
immemorial antiquity in Roman law; such indeed is its 
apparent age that some German civilians, not sufficiently 
aware of the light thrown on the subject by the analogies of 
English law, have thought it even older than the Mancipation. 
I speak of the Cessio in Jure, a collusive recovery, in a Court 
of law, of property sought to be conveyed. The plaintiff 
claimed the subject of this proceeding with the ordinary forms 
of a litigation; the defendant made default; and the com¬ 
modity was of course adjudged to the plaintiff. I need scarcely 
remind the English lawyer that this expedient suggested itself 
to our forefathers, and produced those famous Fines and 
Recoveries which did so much to undo the harshest trammels 
of the feudal land-law. The Roman and English contrivances 
have very much in common and illustrate each other most in¬ 
structively, but there is this difference between them, that the 
object of the English lawyers was to remove complications 
already introduced into the title, while the Roman juris¬ 
consults sought to prevent them by substituting a mode of 
transfer necessarily unimpeachable for one which too often 
miscarried. The device is, in fact, one which suggests itself 
as soon as Courts of Law are in steady operation, but are 
nevertheless still under the empire of primitive notions. In 
an advanced state of legal opinion, tribunals regard collusive 
litigation as an abuse of their procedure; but there has 
always been a time when, if their forms were scrupulously 
complied with, they never dreamed of looking further. 

The influence of Courts of Law and of their procedure upon 
Property has been most extensive, but the subject is too 
large for the dimensions of this treatise, and would carry us 
further down the course of legal history than is consistent 
with its scheme. It is desirable, however, to mention, that 
to this influence we must attribute the importance of the dis¬ 
tinction between Property and Possession—not, indeed, the 
distinction itself, which (in the language of an eminent 
English civilian) is the same thing as the distinction between 
the legal right to act upon a thing and the physical power to 
do so—but the extraordinary importance which the distinc¬ 
tion has obtained in the philosophy of law. Few educated 
persons are so little versed in legal literature as not to have 
heard that the language of the Roman jurisconsults on the 
subject of Possession long occasioned the greatest possible 
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a “ dtba t * he genius of Savigny is supposed to have 
chiefly proved itself by the solution which he discovered for 
he enigma. Possession, in fact, when employed by the Roman 

eaTifv r ^ aPP T r a J° ha £ contracted a shade of meaning not 
1 y accounted for. The word, as appears from its etymo- 

nlfvsiV^ 11 ^ , have on g in ally denoted physical contact or 
whhn^, taCt rf “ meal? t at P leasure 1 but > “ actually used 
detenrin^ ^ a ‘ dy ?g e f tb * : it signifies not simply physical 
f'u", 4 ; 0 "- bn*.Physical detention coupled with the intention 
to hoH the thing detained as one’s own. Savigny, following 
Niebuhr permved that for this anomaly there could onlf 
hnA hlSt °? C n 0ngm ; He pointed out that the Patrician 
narf R0 M- e ’ T h ° kad become tenants of the greatest 

part of the public domain at nominal rents, were, in the 
view of the old Roman law, mere possessors, but then 

comerT r TL OSS - SS ? rS ^ tendi ? g t0 keep their land against all 
w^th thar Th v i\ trUth ’ pUt , forward a claim almost identical 
with that which has recently been advanced in England by 

the lessees of Church lands. Admitting that in theory they 

time anH te "?T" at T* 11 , of the state, they contended that 
S“f and undisturbed enjoyment had ripened their holding 

eWt the pec f s ownershl P> and that it would be unjust to 
eject them for the purpose of redistributing the domain. The 

manenH °" °J thlS f'T® with the Patrician tenancies, per- 
th^f T m f uenced the sense of “ possession.” Meanwhile 

sel ves T f e “ edles , of whlch the tenants could avail them- 
elves, if ejected or threatened with disturbance, were the 
Possessory Interdicts, summary processes of Roman law 

nmrnti" ^ ex P res j. ly devised by the Prsetor for their 
protection, or e se, according to another theory, had in older 

Stinn been e ??P Ioy ®d for the provisional maintenance of pos¬ 
sessions pending the settlement of questions of legal right. 

It came, therefore, to be understood that everybody who 

TnterHip? pTop , er ^ as Us own had the power of demanding the 
L t c s j and > by a system of highly artificial pleading, the 

trinf d f ta W i“ moulded into a shape fitted for the 

trial of conflicting claims to a disputed possession. Then 

a mov ?ment which, as Mr. John Austin pointed 
out, exactly reproduced itself m English law. Proprietors 
began to prefer the simpler forms or speedie? course 

the Rea^lrti to tbe la ggmg and intricate formalities of 
the Real Action, and for the purpose of availing themselves of 
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the possessory remedy fell back upon the possession which was 
supposed to be involved in their proprietorship. The liberty 
conceded to persons who were nottrue Possessors, but Owners, 
to vindicate their rights by possessory remedies, though it 
may have been at first a boon, had ultimately the effect of 
seriously deteriorating both English and Roman jurispru¬ 
dence. The Roman law owes to it those subtleties on the sub¬ 
ject of Possession which have done so much to discredit it, 
while English law, after the actions which it appropriated to 
the recovery of real property had fallen into the most hope¬ 
less confusion, got rid at last of the whole tangled mass by a 
heroic remedy. No one can doubt that the virtual abolition 
of the English real actions which took place nearly thirty 
years since was a public benefit, but still persons sensitive to 
the harmonies of jurisprudence will lament that, instead of 
cleansing, improving, and simplifying the true proprietary 
actions, we sacrificed them all to the possessory action of 
ejectment, thus basing our whole system of land recovery 

upon a legal fiction. , 

Legal tribunals have also powerfully assisted to shape and 
modify conceptions of proprietaiy right by means of the dis¬ 
tinction between Law and Equity, which always makes its 
first appearance as a distinction between jurisdictions. Equit¬ 
able property in England is simply property held under the 
jurisdiction of the Court of Chancery.. At Rome, the Praetor s 
Edict introduced its novel principles in the. guise of a promise 
that under certain circumstances a particular action or a 
particular plea would be granted; and, accordingly, the 
property in bonis , or Equitable Property, of Roman law was 
property exclusively protected by remedies which had their 
source in the Edict. The mechanism by which equitable 
rights were saved from being overridden by the claims of the 
legal owner was somewhat different in the two systems. With 
us their independence is secured by the Injunction of the 
Court of Chancery. Since however Law and Equity, while not 
as yet consolidated, were administered under, the Roman 
system by the same Court, nothing like the Injunction was 
required, and the Magistrate took the simpler course of re¬ 
fusing to grant to the Civil Law Owner those actions and 
pleas by which alone he could obtain the property that 
belonged in equity to another. But the practical operation 
of both systems was nearly the same. Both, by means of a 
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distinction in procedure, were able to preserve new forms of 
property in a sort of provisional existence, until the time 
should come when they were recognised by the whole law. 
In this way, the Roman Praetor gave an immediate right of 
property to the person who had acquired a Res Mancipi by 
mere delivery, without waiting for the ripening of Usucapion.. 
Similarly he in time recognised an ownership in the Mort¬ 
gagee who had at first been a mere “ bailee 55 or depositary^, 
and in the Emphyteuta, or tenant of land which was subject- 
to a fixed perpetual rent. Following a parallel line of progress,, 
the English Court of Chancery created a special proprietor¬ 
ship for the Mortgagor, for the Cestui que Trust, for the 
Married Woman who had the advantage of a particular kind 
of settlement, and for the Purchaser who had not yet acquired 
a complete legal ownership. All these are examples in which 
forms of proprietory right, distinctly new, were recognised 
and preserved. But indirectly Property has been affected in 
a thousand ways by equity both in England and at Rome. 
Into whatever corner of jurisprudence its authors pushed the 
powerful instrument in their command, they were sure to 
meet, and touch, and more or less materially modify the law 
of property. When in the preceding pages I have spoken of 
certain ancient legal distinctions and expedients as having 
powerfully affected the history of ownership, I must be under¬ 
stood to mean that the greatest part of their influence has 
arisen from the hints and suggestions of improvement infused 
by them into the mental atmosphere which was breathed by 
the fabricators of equitable systems. 

But to describe the influence of Equity on Ownership would 
be to write its history down to our own days. I have alluded 
to it principally because several esteemed contemporary 
writers have thought that in the Roman severance of Equit¬ 
able from Legal property we have the clue to that difference 
in the conception of Ownership, which apparently distin¬ 
guishes the law of the middle ages from the law of the Roman 
Empire. The leading characteristic of the feudal conception 
is its recognition of a double proprietorship, the superior 
ownership of the lord of the fief co-existing with the inferior 
property or estate of the tenant. Now, this duplication of 
proprietary right looks, it is urged, extremely like a generalised 
form of the Roman distribution of rights over property into 
Quiritarian or legal, and (to use a word of late origin )Boni- 
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Urian or equitable. Gaius himself observes upon the splitting 
of dominion into two parts as a singularity of Roman law, 
and expressly contrasts it with the entire or allodial owner¬ 
ship to which other nations were accustomed. Justinian, it 
is true, re-consolidated dominion into one, but then it was 
the partially reformed system of the Western Empire, and 
not Justinian’s jurisprudence, with which the barbarians were 
in contact during so many centuries. While they remained 
poised on the edge of the Empire, it may well be that they 
learned this distinction, which afterwards bore remarkable 
fruit. In favour of this theory, it must at all events be 
admitted that the element of Roman law in the various 
bodies of barbarian custom has been very imperfectly 
examined. The erroneous or insufficient theories which have 
served to explain Feudalism resemble each other in their 
tendency to draw off attention from this particular ingredient 
in its texture. The older investigators, who have been mostly 
followed in this country, attached an exclusive importance 
to the circumstances of the turbulent period during which the 
Feudal system grew to maturity; and in later times a new 
source of error has been added to those already existing, in 
that pride of nationality which has led German writers to 
exaggerate the completeness of the social fabric which their 
forefathers had built up before their appearance in the Roman 
world. One or two English inquirers who looked m the right 
quarter for the foundations of the feudal system, failed never¬ 
theless to conduct their investigations to any satisfactory 
result, either from searching too exclusively for analogies m 
the compilations of Justinian, or from confining their atten¬ 
tion to the compendia of Roman law which are found 
appended to some of the extant barbarian codes. But, if 
Roman jurisprudence had any influence on the barbarous 
societies, it had probably produced the greatest part of its 
effects before the legislation of Justinian, and before the 
preparation of these compendia. It was not the reformed 
and purified jurisprudence of Justinian, but the undigested 
system which prevailed in the Western Empire, and which the 
Eastern Corpus Juris never succeeded in displacing, that I 
conceive to have clothed with flesh and muscle the scanty 
skeleton of barbarous usage. The change must be supposed 
to have taken place before the Germanic tribes had distinctly 
appropriated, as conquerors, any portion of the Roman 
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dominions, and therefore long before Germanic monarchs had 
ordered breviaries of Roman law to be drawn up for the use 
of their Roman subjects. The necessity for some such 
hypothesis will be felt by everybody who can appreciate the 
difference between archaic and developed law. Rude as are 
the Leges Barbarorum which remain to us, they are not rude 
enough to satisfy the theory of their purely barbarous origin • 
nor have we any reason for believing that we have received! 
m written records, more than a fraction of the fixed rules 
which were practised among themselves by the members of 
the conquering tribes. If we can once persuade ourselves that 
a considerable element of debased Roman law already existed 
in the barbarian systems, we shall have done something to 
remove a grave difficulty. The German law of the conquerors 
and the Roman law of their subjects would not have combined 
Jl they had not possessed more affinity for each other than 
refined jurisprudence has usually for the customs of savages 
It is extremely likely that the codes of the barbarians 
archaic as they seem, are only a compound of true primitive 
usage with half-understood Roman rules, and that it was the 
ffireign ingredient which enabled them to coalesce with a 
Roman jurisprudence that had already receded somewhat 
from the comparative finish which it had acquired under the 
Western Emperors. 

But, though all this must be allowed, there are several 
considerations which render it unlikely that the feudal form 
of ownership was directly suggested by the Roman duplica- 
tion of domaimal rights. The distinction between legal and 
equitable property strikes one as a subtlety little likely to be 
appreciated by barbarians; and, moreover, it can scarcely 
be understood unless Courts of Law are contemplated in 
regular, operation. But the strongest reason against this 

theory is the existence in Roman Law of a form of property_ 

a creation of Equity, it is true—which supplies a much simpler 
explanation of the transition from one set of ideas to the 
other This is the Emphyteusis, upon which the Fief of the 
middle ages has often been fathered, though without much 
knowledge of the exact share which it had in bringing feudal 
ownership into the world. The truth is that the Emphy¬ 
teusis, not probably as yet known by its Greek designation 
marks one stage in a current of ideas which led ultimately to 
feudalism. Thefirst mentipnin Romanhistory of estates larger 
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than could be farmed by a Paterfamilias, with his household 
of sons and slaves, occurs when we come to the holdings of 
the Roman patricians. These great proprietors appear to 
have had no idea of any system of farming by free tenants. 
Their latifundia seem to have been universally cultivated by 
slave-gangs, under bailiffs who were themselves slaves or 
freedmen; and the only organisation attempted appears to 
have consisted in dividing the inferior slaves into small bodies, 
and making them the feculium of the better and trustier sort, 
who thus acquired a kind of interest in the efficiency of their 
labour. This system was, however, especially disadvantage¬ 
ous to one class of estated proprietors, the Municipalities. 
Functionaries in Italy were changed with the rapidity which 
often surprises us in the administration of Rome herself; so 
that the superintendence of a large landed domain by an 
Italian corporation must have been excessively imperfect. 
Accordingly, we are told that with the municipalities began 
the practice of letting out agri vectigules, that is, of leasing 
land for a perpetuity to a free tenant, at a fixed rent, and 
under certain conditions. The plan was afterwards exten¬ 
sively imitated by individual proprietors, and the tenant, 
whose relation to the owner had originally been determined 
by his contract, was subsequently recognised by the Praetor 
as having himself a qualified proprietorship, which m tune 
became known as an Emphyteusis. From this point the 
history of tenure parts into two branches. In the course ot 
that long period during which our records of the Roman 
Empire are most incomplete, the slave-gangs of the great 
Roman families became transformed into the coUmt, whose 
origin and situation constitute one of the obscurest questions 
in all history. We may suspect that they were formed partly 
by the elevation of the slaves, and partly by the degradation 
of the free farmers; and that they prove the richer classes of 
the Roman Empire to have become aware of the increased 
value which landed property obtains when the cultivator 
had an interest in the produce of the land. We know that 
their servitude was predial; that it wanted many of the 
characteristics of absolute slavery, and that they acquitted 
their service to the landlord m rendering to him a fixed 
portion of the annual crop. We know further that they 
survived all the mutations of society m the ancient and 
modem worlds. Though included in the lower courses of the 
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hlthc laruitoidVei^eiv'theT'' ln ““"y countries to render 

the owner, ere descesS rhi ^ ^ P toduce f ° r 

«*«SSKsPFHfc*a 

, be conjectured that wh*rev« fre? t pr0pert y/ 311(3 ft “ a 7 

r sLt 

dormant It keot aiiw h leMe W “ either extinct °r 

payment of the rent^a richt <5 ^ p0wer re ; e “try on non- 

and a certain control ovwthe Zde^T^ 11 “ CaSe of saIe ’ 
therefore in fi™ £ 0V ^ T the mode of cultivation. We have 

double ownership which^aracteris^d^H of the * 

one, moreover which is mnnh c f i d f ? daI P ro P ert y, and 
imitated than the juxtaposition f nd , mud } more easily 

a ss? sai£ ■=• s*assaa 

barbarian neighbours thpr^ ^ ^ m P* re against its 

^-^SS*s£r»3ft - ja: 

^-BRsSS.rSr'iStta 

ance so long as tfefhe d without di ^rb- 

for military^service^vheifever the stat^n^rti* 0 ^ 56 ^ a " ed 0U1: 
require it. In fact a sort nf cF . state , of ttle border should 

closely resembling that of the mil V 1SOn ' d i lt;y ’ un<3er a system 

Turkish borderLd tlen fu f al7 c ? lomes on the Austro- 
was the service of the ordina^V a< tf F th ® T lit ' rent which 
sible to doZ thlt tfds w 7fhT yt T- Tt seems impos- 
barbarian monarchs SMSSt^bS 
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domain, but it P e ^ a P P-g ene £ ces to become hereditary, 

S^pfeSSSSS 

fndS todaug|e^d 

jj’jaKziS 

the relations of Patron ana r /Um_clave But then 

that is, of ^°“ d ^'^ r j-est“enefidaries were the personal 
it is known that the earliest oe nd i S p Uta ble that this 

companions of the sovereig , attended by some 

position, brilliant as it seems, was at first attend* y ^ 

Lde of servile debasement^ Tlm^person who^^ rf ^ 

absolute p^ersonaHreeiom which S was the proudest privilege 

of the allodial proprietor. 
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CHAPTER IX 

THE EARLY HISTORY OF CONTRACT 


There are few general propositions concerning the age to 

° ng WlUCh Seem at first si 8 ht likel y be received 
^™,r5f er -' COncur l en S e tban the assertion that the sodlty 

leratfoS bSTt* dlSt “^ isl ? ed that of preced „g 
generations by the largeness of the sphere which is ocniniw) 

m it by Contract. Some of the phLomem on wh fch ?hfs 

out P for n°nE reSt / *** am0ng those most fre quently singled 
out for notice, for comment, and for eulogy. Not many of 

cas^rowTawfi T" t0 ~ Jbte 

at hi, Wh W ,? fi , X6d a man s social P° siti on irreversibly 
blrtb > m °dern law allows him to create it for himself 

^i”ri 0 ^, ind r d severaI of the few 

wmcn remain to this rule are constantly denounced with 

«?HuT f th V1 ™ con troversy still carried on upon the 

doefnnt LT gr °, Ser v, Vltude, - is whether the status of the slave 
does not belong to bygone institutions, and whether the onlv 

itself'to mnrf Ween em ?-‘° y f and Iaboarer which comment 
itself to modern morality be not a relation determined exclu 

past ages and^tfip' ^ »«*pntion,ofthis,differencett^een 
past ages and the present enters mto the very essence of th* 

Tsdence^of Pol? 15 lT 

science of Political Economy, the only denartm pnt 

moral inquiry which has made any considerable 15 progress in 

our day, would fail to correspond with the facts ofES 

part of° the U field at J*P arative Law had abandoned the largest 
settle rule, of o ° n “ occu P ied > and bad left meS to 

curtailing that of Imperative Law, except so far as law 
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is necessary to enforce the performance of Contracts. The 
impulse given by thinkers who are under the^ influence $ ^ 
ideas is beginning to be very strongly fe t m the Western 
world. Legislation has nearly confessed its inability to ke p 
pace with the activity of man in dueovery in mwrtm, 
in the manipulation of accumulated wealth, and^he 
even of the least advanced communities tends “ or ? ™ 
to become a mere surface-stratum having under it an ever- 
changing assemblage of contractual rules with which it rarely 
interferes except to compel compliance with a lew unda- 
mental principles or unless it be called m to pumsh the 

^Sociai n ta!iuto d s, J so far as they 

of legal phenomena, are m so backward a condition that we 
need^not be surprised at not finding these truths recognised 
in the commonplaces which pass current concerning 
progress of society. These commonplaces 
to our prejudices than to our convictions. The strong dism 

clination of most men to regard morality as Contract 

to be especially powerful when the virtues on which Contract 
denendsTe in question, and many of us have almost instinc¬ 
tive reluctance to admitting that good faith and trust!in iu 
fellows are more widely diffused than of o d or * at the “ 
is anything in contemporary manners which parallels the 
loyalty of the antique world. From time to time, these pr - 
possessions are greatly strengthened by the a P®^ cl ® 
frauds unheard of before the period at which they were 

observed, and astonishing from their ^f t hese 

as shocking from criminality. But the very character of these 
frauds shows clearly that, before they became possible, the 
moral obligations of which they are the breach must have been 

more than proportionately developed. 13 ^ d “feciUties 
rpnndpH and deserved by the many which affords facilities 

for the bad faith of the few, so that, if col ° s ^ ex ^P 
dishonesty occur, there is no surer conclusion than that 
SXI honesty is displayed in the average of the tram 
actions which, in the particular case, have suppUed tne 
delinquent with his opportunity. If we insist on readmgthe 
history of morality as reflected m jurisprudence, by turning 
our eyes no“ on the law of Contract but on the law of Crime 
we must be careful that we read it aright. The only form o 
dishonesty treated of in the most ancient Roman law is 
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It is a theory "fN ^Ts^uTation'stf 

tical passes Englishmen, for 

is-.« ^=\ r »; 

'?££? 

t* “* n t tsSfS,#* «?sr.?s.'s,.s, Mnd .0 

SSsisstfa^ 

*'* ie ^ i i r „traet thp lesser by Imperative Law. Lut 
created by. Contract 1:heles r c-y^ £ storical relation 0 £ 

isigsiilili 

S3gs%-SasSsS 

“fimteness to the contractual origin of Law by insisting on 
the Social Compact as f- ^Mical fact juridical 

subfects°a!together. The favourite occupatmn of active minds 

SsSSeSS-SSS 

^SaSjSasssafsass 

fromthS to which he is accustomed. The mistake of judging 
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? nd bolt in the modern social P ?? sm S that every wh«J 

■n more rndimentjylocieties ^ its ~5a r 

wdely, a „ d mas y S' ef ® Uch Im Pmssions ramify very 
works written in Ihe moTe n Sab % “ historic^ 

of them presence in the domain 2;°’ bn J t 1 the trace 

auie'if IS freqUent 'y b «S,&X!! de r “ the Praise 

qmeu concerning the Troglodytes ; lea P° J fo g ue of Montes- 
. P " s anes. The Troglodytes weriH, ’ f rted m the Lettres 
violated their Contracts anH e a P. eo P^ e w ^o systematically 
bears the monU 

S°h e an K anti ' soci ^ heresy V which' IS 6mp lo y ed to 
f th^ VG f been threatene d, it is mosfn? 13 Century and the 
noShi lnf n nCe be 0 Stained froTk tTJ XCeptl ° mhle > 

possibly hold together Jt t . society could not 

promises and agreements Jiricf sOdt"® 3 sacrednes s to 
P? r with the respect that is nmVlttv be , on solae thing like 
sation, it mvolves an error so grate n *2^ by a mata re civili- 
understanding of legal historf Th2° be fatal t0 a)1 sound 
dytes have flourished and A ^ act ls that the Trodn- 
small attention to the obligatirf P< yg bd states with very 
which before all others h!s ifK nS ° f Con tract. The *2 
taon of primitive societies is thaTthf^ 6 ^ tbe «u- 
himself few or no rights nnr!f« be ln( fividual creates for 
be obeys are deritfd fct from d "*«- The tules which 
born and next from the imDerai? Statlon lnt o which he is 

Su?h by tbe Cbief of the household 6 of° addressed to 
Such a system leaves the very smahtj hlCh h , forms P art - 
The members of the same oX. .™ a ; lest room for Contract 
the evidence) are wholly incapable of 1 S °t W6 ® ay inter P r et 
other, and the family is entitled to Hi * con tractmg with each 
by which any one of its subordinate 2? tb f en S a g em ents 
o bind it. Family it i s true members has attempted 
chieftain with chieftain, butthe 211 -“ with fe mdy, 
nature, and encumbered by „man tl( > n * °ne of the same 
alienation of property anri ,. man y formalities, as the 
performance is fatal to the nM- dlSr - egard of one iota of the 
resulting from one Tbe , posi ^e duty 
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1 shows itself, is 

Contract. But the conception when^fi primi tiye record 

obviously rudimentary. N tr bit of m( j which 

can be read without perceiving that t g ^ ^ ^ ; er{e ctiy 

induces us to make good a P perfidy are often men 

That which the law arms witn ceremonial. Not 

but a promise accompanied with ^ ^ pro mise 

i v are formalities of ec L u P? rea ter importance; fo 
“elf, but they are, if npphes 

that delicate analysis which mature ^ # P partic ular verb^ 

+n the conditions of mind unu * t0 be transferred to 

assent is e ive ^ ap P^^ '"f Ae accompanying P! r ’? I ^ aP '?: 

N ,° Kt on the other hand if the torm avail 

tcTl^e^been'accurately under'duress or de- 

to Xad that the prom®?;"* ^ancient view mto the 
ception. The transmutation of h ^ in the history o( 
familiar notion of a Contract p / t he ceremonial are 

W bl^eglected on b^Tl.X'tbe'rsst and 'allowd *•> be 
contracts are separated from th contrac ts being those 
entered into without ^Xdalintercourse depends 

on which the activity and ene gy eme nt isolates 

Slowly, but most distinctly, ^dually becomes the sol 
itself amid the technicalities, and |? isconS ult is concen- 
fnjedient on which ^ ^t ^ the through «*- 

trated Such a mental engag Convention; and 

lurisnrudence to break away tri retained so far 
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as they are guarantees of authenticity, and securities for 
caution and deliberation. The idea of a Contract is fully 
developed, or, to employ the Roman phrase, Contracts are 
absorbed in Pacts. 

The history of this course of change in Roman law is 
exceedingly instructive. At the earliest dawn of the juris¬ 
prudence, the term in use for a Contract was one which is 
very familiar to the students of historical Latinity. It was 
nexum, and the parties to the contract were said to be next, 
expressions which must be carefully attended to on account 
of the singular durableness of the metaphor on which they 
are founded. The notion that persons under a contractual 
engagement are connected together by a strong bond or 
chain, continued till the last to influence the Roman juris¬ 
prudence of Contract; and flowing thence it has mixed 
itself with modem ideas. What then was involved in this 
nexum or bond? A definition which has descended to us 
from one of the Latin antiquarians describes nexum as omne 
quod geritur per ces et libram, “ every transaction with the 
copper and the balance," and these words have occasioned 
a good deal of perplexity. The copper and the balance are 
the well-known accompaniments of the Mancipation, the 
ancient solemnity described in a former chapter, by which 
the right of ownership in the highest form of Roman Property 
was transferred from one person to another. Mancipation 
was a conveyance , and hence has arisen the difficulty, for the 
definition thus cited appears to confound Contracts and Con¬ 
veyances, which in the philosophy of jurisprudence are not 
simply kept apart, but are actually opposed to each other. 
The jus in re, right in rem, right “ availing against all the 
world," or Proprietary Right, is sharply distinguished by the 
analyst of mature jurisprudence from the jus ad rem, right 
in persomm, right “ availing a single individual or group," 
or obligation. Now Conveyances transfer Proprietary Rights, 
Contracts create Obligations—how then can the two be in¬ 
cluded under the same name or same general conception? 
This, like many similar embarrassments, has been occasioned 
by the error of ascribing to the mental condition of an un¬ 
formed society a faculty which pre-eminently belongs to an 
advanced stage of intellectual development, the faculty of 
distinguishing in speculation ideas which are blended in 
practice. We have indications not to be mistaken of a state 
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of social affairs in which Conveyances and Contracts were 
practically confounded; nor did the discrepance of the 
conceptions become perceptible till men had begun to adopt 
a distinct practice in contracting and conveying. 

It may here be observed that we know enough of ancient 
Roman law to give some idea of the mode of transformation 
followed by legal conceptions and by legal phraseology in the 
infancy of Jurisprudence. The change which they undergo 
appears to be a change from general to special; or, as we 
might otherwise express it, the ancient conceptions and 
the ancient terms are subjected to a process of gradual 
specialisation. An ancient legal conception corresponds 
not to one but to several modern conceptions. An ancient 
technical expression serves to indicate a variety of things 
which in modern law have separate names allotted to 
them. If however we take up the history of Jurisprudence 
at the next stage, we find that the subordinate conceptions 
have gradually disengaged themselves and that the old 
general names are giving way to special appellations. The 
old general conception is not obliterated, but it has ceased 
to cover more than one or a few of the notions which it first 
included. So too the old technical name remains, but it dis¬ 
charges only one of the functions which it once performed. 
We may exemplify this phenomenon in various ways. Patri¬ 
archal Power of all sorts appears, for instance, to have been 
once conceived as identical in character, and it was doubtless 
distinguished by one name. The Power exercised by the 
ancestor was the same whether it was exercised over the 
family or the material property—over flocks, herds, slaves, 
children, or wife. We cannot be absolutely certain of its old 
Roman name, but there is very strong reason for believing, 
from the number of expressions indicating shades of the notion 
of power into which the word tnanus enters, that the ancient 
general term was manus. But, when Roman law has ad¬ 
vanced a little, both the name and the idea have become 
specialised. Power is discriminated, both in word and in 
conception, according to the object over which it is exerted. 
Exercised over material commodities or slaves, it has become 
dominium —over children, it is Potestas over free persons 
whose services have been made away to another by their 
own ancestor, it is mancipium —over a wife, it is still manus. 
The old word, it will be perceived, has not altogether fallen 
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enable us to comprehend the n It no ^ e< ^ This example will 
between Contract ^^ 
been one solemn ceremonial at fi™t f Th ?, 6 s , eems to have 
tions, and its name at Pn™/* first for a J soIemn transact 
' Precisely the same forLfwhichwr" t0 have been nexum - 
ance of property when a conve y 

in the making 5 Contract C" t °u h “ ve been em P lo y«l 
move onwards before we come to T ha Y e , not very far to 

not.on of a Contract has dise^aged itself ^ tbe 

a Conveyance A Hnnku t, ® Horn the notion of 

transactfon ” with the I-? 86 taken P^ce. The 

tended to have for its office^hft^ / be , balance /’ when in- 
by the new ^ 

Nexum still desig^atS the Clpatl0n ‘ The ancient 

it is employed for the special ceremony > but only when 
contract. Special P ur P°se of solemnising a 

anciently Mend^^om^it ° f as 

some one of the include rtnf-’ intended to imply that 
others, or, when th£ i* ° Ider lh “ *1 

gfeatly predominate over mid take been , formed , may not 
The reason why one teal preced ? nce over them, 

cover several conoenHrJL co ^ ce P tlon continues so Ionv to 
instead of several, fs doubtless ° t Vg t techni< : aI , phrase to do 
accomplished in the law of nrimiV P rac . tlc . a ^ changes are 
men see occasion to notice or^nam^th 5006 ^ before 

sa.d that Patriarchal pX™ . a^ 1 have 

according to the objects over^fi^ v * first dlst mguished 
sure that Power ovir Children^tafth WaS exercised > I feel 
ception of Power; and I cannotd hf % 0t °l the old con- 
of the Nexum, and the oneSJ , ^ earliest use 

resorted to it, was to sivei)L? r f regarded by those who 
of property. It is IflJL that IT sole mmty to the alienation 
Nexum from its original function?' per y ersion of the 
ployment in Contracts and tW tk * gave nse to its em- 
change long prevented its beinv f the ^ 6ry s,I S htness of the 
old name The 

that fbe y wanted a new one- the old^ ?- ecom , e cons cious 
mmd because nobody had seen reason t C ung to the 
of examining it. We have had 
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conveyance of property. I J this particular 

difference that gradual t0 be regarded 
conveyance and all oth centU ries elapsed before the 

separately, and even a^ ^ use [ ess encumbrance of 

ameliorators of law clea t0 care for nothing 

the nominal mancipation, intent ; ons 0 f the Testator. It is 

intheWillbuUheexp essedmte^ions ot oi C on- 

unfortunate that we c ^7Vy a „ fidence as the early history 
tracts with the same absolu hints that contracts 

of. Wills, but we are not ^7'^° nexum being put to a 

first showed themselves trough recognition as distinct 
new use and afterwards nractical consequences of 

transactions through the impo P violent, con- 

the experiment There “ Let us 

lecture in the following normal type of th e 

conceive a sa ' e „ for , read ?^“ e ^. ODer ty of which he intended 
Nexum. The seller broughl:tbeprop«ty ^chaser attended 
to dispose—a slave, fo P . , serve d for money— 

with the rough ingots ° ^pp n^ipens, presented him- 
and an indispensable asssttn, the fixed f0I?n ali- 

self with a pair of scales. T the copp er was weighed 

ties was handed over to the vend vendor W So long as the 

by the libri-pens and pass narties were nexi; but 

business lasted it was a ended, and the 

the moment it was completed the ™ ^ ^ 

vendor and purchaser.ceased to bear the n ^ & ^ 

their momentary rel^<®- B Suppose the slave transfened, 
ward in commercial h story. JP m is finished 

but the money not paid. In .that' case, t handed 

SOfar as the seller is concerned and when hen ^ regard tQ 

over his property, he t ;^ ues -phe transaction, as to 

the purchaser, the nexuni ■ ^ st;n cons idered to be 

his part of it, is mcomp , same term described 

nexus. It follows, t ae ^or , ^ property was trans- 

the Conveyance by whichth.S™^ t P, ^ J r for the un- 
mitted, and the P ersona * ob ^ S * till „ 0 forward, and picture 

tfisasrsa*'spjswrfsss 
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•if ! l be true *i at > botb in the popular and in the profes¬ 
sional view, a Contract was long regarded as an incomplete 
Conveyance, the truth has importance for many reasons The 
speculations of the last century concerning maS in a 

that L^hTArimV 04 Unf?iHy SUmmed Up “ the doctrine 
that m the primitive society property was nothin? and 

Obligation everything;” and it will now be seen tL 

On the P othf° n i Wer d rever “ d ' * would be nearer the reality! 
the otOier hMKi, considered historically, the primitive 

wh?rh a nft n ° f C f °^ ve ^ ai ? ces and Contracts explains somethin? 
whmh often strikes the scholar and jurist as singular^ 
enigmatical, I mean the extraordinary and uniform severity 
of very ancient systems of law to debJs, and the ex^ravISnt 
powers which they lodge with creditors. When once g we 
understand that the nexum was artificially prolonged to give 
tune to the debtor, we can better comprehend hi!; position 

JTonhtlo 76 ° f th ^ P ^ UbIlC and ° f the Iaw * ^ is indebtedness was 
in i regarded ^ an anomal y^ and suspense of payment 
n general as an artifice and a distortion of strict rute The 

must° n oI the a contm Con " ummated h . is P ar ‘ in the transaction 
the contrary, have stood m peculiar favour; and 

nothing wou d seem more natural than to arm him with 
feeZf f0r - enf ? rcin S the completion of a 1 

exteKrtfemd 4 ^ 0Ught t0 have been 

nrmertf”' tbere k re ’ ° ri ginally signified a Conveyance of 

property, came insensibly to denote a Contract also, and ulti- 

Sd th/n e 9 f became the association between this wo!d 
and the notion of a Contract, that a special term. Mancipium 
or Mancipatio, had to be used for the purpose of designating 

rtlltT ne f um /V ranSaCti ° n in wld ch the Propel waf 
really transferred Contracts are therefore now severed 7 from 

Conveyances, and the first stage in their history is accom¬ 
plished, but still they are far enough from that epoch of their 
development when the promise %f the contracts hax a 
higher sacredness than the formalities with which it is coupled 
In attempting to indicate the character of the changes passed 
through in this interval, it is necessary to tres3a P fittle 
on a subject which lies properly beyond the range of these 
pages, the analysis of Agreement effected by the Roman 
junsconsults. Of this analysis, the most belutiful monu- 
nt of their sagacity, I need not say more than that it is 
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H he a c °". are these: 

down that the two m • • artv 0 f his intention 

--.“IwSixsiSsss**: 

iiirf as?«.» 

law annexed an Obligation, to it. , t u e p ac t re- 

Sf U °n1lofi * « CaM ** 

was ^ 

lawyers as J „ definition connects the Obliga- 

K^sssaSrS 

being comprised in an exact classific • J h obl ; gat j on 

however, that the act ^es notj^o itself the 
in consequence of any m<o ral y e “ s ®^ ’ oint t he more 

annexes it in the plenitude P ’ doctrine has 

necessary to be noted, because.ad&^ of the 
sometimes been propounded y • | theories of their 

Civil Law whc> “moml or ™^^™ co[ouK fad 
own to support. The ima^ cu a and Dellct . 
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mcicI entally equivalent. The consistency with which 

nl gUr ^ 1Ve im r gC WaS allowed t0 P resent ^self explains 
an otherwise puzzling peculiarity of Roman legal phraseology 

the fact that Obligation ” signified rights as well as duties* 

of psmnffk r Th^ Ple ’ t0 t“ Ve * d ( ebtpaidas wel1 as the <W 
*?' Romans ke Pt in fact the entire picture of the 

Rg ' c j am , bef ° re their e y es , and regarded one end of it no 
more and no less than the other. 

it !l the d Tl°P ed Rol ? an th e Convention, as soon as 

^ith the nw- t ; WaS ’ a ai T St a11 cases > at once crowned 
with the Obligation, and so became a Contract* and this 

was the result to which contract-law was surely tending. But 

to the P" rpose ,? f . thlS m( J uir y J we must attend particularly 
than h e “ te f rm f edlate stage that in which something more 
t an a perfect agreement was required to attract the Obli 
gatmn. This epoch is synchronous with the period at which 

th the V° U h Ro “ an T c . ,assi ! icat i on °f Contracts into four sorts 
-the Verbal, the Literal, the Real, and the Consensual- 
had come into use, and during which these four orders of 
Contracts constituted the only descriptions of engagement 
which the law would enforce. The meaning of the fourfold 

thfrh bUtl ° n ^ [ Cadlly understood as soon as we apprehend 
the theory which severed the Obligation from the ConventSi 
Each class of contracts was in fact named from cerS 
formalities which were required over and above the mere 
agreement of the contracting parties. In the Verbal Contract 
as soon as the Convention was effected, a form of words had’ 

o° it 6 Ke Sal r f0 t e ^ l' uris ^ 

to it. tn tne Literal Contract, an entry in a ledger or tahle 

OhlLHn d th6 /fl eCt ° f clotbk g ^ Convent wkh tht 

Obligation, and the same result followed, in the case of the 
Real Contract, from the delivery of the Res or Thing which was 

parties b came to short’r 111 ” 7 ,f gagem . ent - The contracting 
parties came, m short, to an understanding in each case • hnt 

Itl If* ?° fUrth , er ' were not oWged to on^mothe ’ 
to fahh ld R P erforrnance Or ask redress for a breach 

of faith. But let them comply with certain prescribed for- 

tof na les ' th t Contract was immediately complete taking 

to adoto Th ‘he particular form which it had suited S 
presently. ^ ptl0ns t0 tins practice will be noticed 

I h av ® 3 enumerated the four Contracts to their historical 
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order, which order, however, the RomanInstitutional writers 
did not invariably follow. There can be no doubt that the 
Verbal Contract was the most ancient of the four, and that 
it is the eldest known descendant of the primitive Nexum. 
Several species of Verbal Contract were anaently in use, 
but the most important of all, and the only J 

our authorities, was effected by means of a ™’ 

a Question and Answer; a question addressed by the person 
who exacted the promise, and an answer given by^theperson 
who made it. This question and answer constituted the 
additional ingredient which, as X have just 
demanded by the primitive notion over and above the mere 
agreement of the persons interested. Theyformed the agency 
by which the Obligation was annexed The old ^urn has 
now bequeathed to maturer jurisprudence first of all the 
conception of a chain uniting the contracting parties, and 
this has become the Obligation. It has further transmitted 
the notion of a ceremonial accompanying and consecrating 
the engagement, and this ceremonial has been transmuted 
into the Stipulation. The conversion of the solemn convey¬ 
ance which was the prominent feature of the original Nexum, 
into ’a mere question and answer, would be more o{ 
than it is if we had not the analogous history of Roman 
Testaments to enlighten us. Looking to that history, we can 
understand how the formal Conveyance was first separated 
from the part of the proceeding which had immediate refer¬ 
ence to the business^ hand, and how afterwards it was 
omitted altogether. As then the question and answer of the 
Stipulation were unquestionably the Nexum m a simplifi 
shape we are prepared to find that they long partook of the 
naSme of a technical form. It would be a mistake to consider 
them as exclusively recommending themselves to the older 
Roman lawyers through their usefulness in furnishing persons 
meditating an agreement with an opportunity for considera¬ 
tion and reflection. It is not to be disputed that they had a 
value of this kind, which was gradually recognised; but there 
is proof that their function in respect to Contracts was at 
grst formal and ceremonial in the statement of our authorities, 
that not every question and answer was of old sufficient to 
constitute a Stipulation, but only a question and answer 
couched in technical phraseology specially appropriated to 
the particular occasion. 
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understood to have been looked un™ fl f PU > k ° n , should be 
it was recognised as a useful c * UP v • a solemn f onn before 
the other hand to^hut ™,r 1 rt wouId be wrong on 

Verbal The 

importance, survived to the ktest nen^^r n “ S an - dent 
prudence; and we may take if for o-r ^ e , n ^ , 0 * R^an juris- 
°f Roman law had so^extenderi a ^ antec ? tImt no institution 
some practical advantage. I obsimfe u Served 

some expressions of surprise that the p„ En ® lish writer 
earhest times were content S ™ Romans even of the 

against haste and irreflection But “ )mea ? r . e a P rotecti on 

tion closely, and rememberingtta wfT’T tJ \ e 'Mpula- 
state of society in which written ! v have to do with a 
procurable, I think we must adStThlt”^- "Af n0t easiI >' 
Answer, had it been expressly d^rised^ hlS ( 2 uestlon and 
which it served, would Lve Keen • I.!*'? n ? wer the purpose 
ingenious expedient. It was the irnm ? de31 = na ^ ed a highly 
acter of stipulator, put all tfdterms ^ rif Wh °’ ™ the ebar " 
fonn of a question, P and the answer L^ ? ontr f ct “to the 
mtsor. “ Do you promise that vrm . '11 j f- lven b T the pro- 
such a slave, at such and sneh^ U , WI dehver me such and 

da T ? ” ‘T do promise.” Now if wreflert f SUCb ^ sucb a 
shall see that this obligation to nut A? tfora “oment, we 
tively inverts the naS° p0S iti 0 P f o f om ^ inte ™g*- 
effectually breaking the tenor of thp ^ parses, and, by 
the attention from fliding o V e r a dan 1 prev ®ts 

a verbal promise is, generally . u P edge ’ With us, 

sively from the word of the proSsof’ T 1 * n 6red exclu - 
another step was absolutely required • it 1 ” ° d Roman law > 
the promisee, after the agreement w t Was necessar y for 
up all its terms in a solemn interrogationbeen made, to sum 
interrogation, of course and of thf ^ and it was of this 
had[to be given at the ^ V hat P roof 

m itself binding. How m-eat a t-P omise ; which was not 
insignificant peculiarity day make fifth® seemin g 1 7 
contract-law is speedily reahLd by the £ • phra3eoIo gy of 
jurisprudence, one of whose first sh,^n.- b g S ner m Roman 
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speak generally of a thTgeneral language 

at whom our words are P it always regards the 

Of Roman law takes a dl “ r om the po nt%f vitw of the 
contract, if we may so s o ff > " a Xtract, it is always 
promisee; in speaking o P y j. s tbe question, who is 
the Stipulator die^ P“ s ° n t ^ h servi ce ab l en es S of the stipula- 
primanly alluded to. d b referring to the actual 

tion is most vividly 1 “incomic dramatists. If the 

examples m the P a S e ® j n w hich these passages occur 

entire scenes are read down m wmc ^ ^ 6; Tn- 

(ex. gra. Plautus, Ps«*i« “•{, ^perceived how effectually the 
nutnmus, ActV.sc. 2), j: tat j ng t ^e promise must have 

attention of the P“ son Xn and how ample was the oppor- 

been arrested by the questio , undertaking, 

tunity for withdrawal from Contract the formal act, by 
In the Literal or Wntt ®^ ^" duce d 0 n the Convention, 
which an Obligation was s p ” it could be specifically 
was an entry of the sum due, h ^ The exp i ana tion 
ascertained, on the debit side nf p or £ n domestic manners, 
of this Contract turns on a P“ nt ^ ding regularity of book- 
the systematic character andSeveral minor difficulties 
keeping in ancient times. , tbe nature of the Slave s 

of old Roman law, as > ^ e ^ d ’ wh en we recollect that 
Peculium, which are onlyj*f f n ^ m ber of persons strictly 
a Roman household item of domestic 

accountable to its head, and tha ^J ed waste boolcS) 
.'a. ovriPTIfllt.lirS. Jitter Dclllg A lorlrrfir 


Ancient Law 


was transferred at stated periodstoageimraiuvi.o^.w-^o^^ 

There are some obscurities ho , be ; ng that the 

have received of the I^Wf^ versa l in later times, 

habit of keeping books ceased b^^ ^ tQ sl gnxfy a 

and the expression Liter 1 ^ from that originally 

form of engagement entirely in a position to say, with 

understood. We.are not, Aerrfo , V whet her the obliga- 

respect to the ratty 0 n the part of the creditor, 

tion was created by a sun P , Z r or a corresponding entry 
or whether the consent of the>debtor M a ^ ^ eflect _ The 

in his own books was nec L ; l ed t h a t, in the case of this 
essential point is howevei -esU toshd ^ on a condition 

,,tp J " ” 

history of contract-law. 
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tions. WheneverMyagreemfnth a H d fn a "t e ! ?. etilicaI concep- 

of Contract; fcrtoSlT^. ° n th ? oldest «*» 
contracting party had neglected to doffi^ 6 tlm6S ’ when a 
stipulation, nothin* donf in h ^ agreement in a 

would be recognised by the law aT ° f ^ a g reement 
over money on loan wnnlH k a aW Li A P erson who had paid 
unless he had ormZt^ ' oritsre P a A 
Contract, perfo„ e Q f ole sL f ’‘n B - u * in the Rea l 

legal duty on the other’ r.,.;,',. +7 K a! , 1 ? we d to impose a 
the first time “ ^ ounds For 

dient in Contract-law and the p a PP ea f as an ingre- 

two predecessors in being founded ^°! i y act differs from its 

respect for technical forms or m d r these ’ rather than on 
habits. micai lorms or on deference to Roman domestic 

the most interesting Md^Lportan^ofTll 611 C ° ntracts > 
Contracts were distinguished bv this nam ' nF° u I s P ec !ff e d 
Commission or Agencv- Sncllt,* 7 Mandatum, i.e. 
Venditio or Sale7lnd Lo ca ti 0 fond *7"^ Emtio 
Hiring. A few naves »7 /fT Conductio or Letting and 

sisted of a Pac^or ConveWio^tn^h^h* 1 ^ a Contra ct con- 
been superadded, I spoke of certain^t “ ° bhgati ° n had 
which the law permitted the nhlhlT ? s , or formalities by 
Pact. I used this 'language ^n account 1 of tlf a ? aCted t0 tha 
general expression, bSt it is not strati f he advanta g e of a 
understood to include the ne*aF StnCt y c ? rrect un lcss it be 
For, in truth, he pecu klitvTf X “T* as tbe P^ve. 
is that «, formaHtiesTreremiired^'rf 6 Co f e “ sual Contracts 
Pact. Much that is kdeSle l hem ° Ut ° f the 

obscure, has been written about the r d muc ! 1 more that is 

it has even been^SS^^* a»d 

Parties is more emphatically^ven ttoTin tn “‘"tZ* ° f 
Of agreement. But the term Ton JJ. i , y . other s P e cies 

the Obligation is here annexed tncTt Th^ lndicat es that 
Consensus, or mutual assentof the nartiV® The 

crowning ingredient in the Conventio'n, and fa fa the^eakl 




g 0 ^ncient 

^aracteristfolWnts fallmg unto -of to** 
heads of Sale, Partnership, Agency and iin di ’ ent 

soon as the *"*«%£*«* w£h it the 

there is at once a Contrac ’ teansact i on s of the sort specified, 

Obligation performing in transacuon ^ 

but is exactly analogous aod most im - 

Consensual, l ne larger p<ut • f buying and 

every common ty is consumed m between meli for 

selling, of letting and t h ?? g ’ at t n a „ business torn one man 

Lii14»»" s ;3 

Rome, and the commerce.of Ro t opportunities for 
hours must have givMi ‘““^““tended everywhere to 
observing that the < :0 ^ a f t o^ f “ the merJsignification of 
become Consentsud , 0 “'| a t h e ir usual practice, they 

mutual assent. Hence, lo & contracts Juris Gentium . 

distinguish e d these a very early 

Yet I do not think that tney r t i u m may have been 
period. The first “ s ° f p R^an lawySsTong before the 
deposited in the it would only be 

appointment of a Praetor Pe g , they wou ld be 

through extensive and re f ul ^ r ^ ^ tem of other Italian 
familiarised with the contr would ^ scarcely attain con- 
communities, and such * Ital bad been thoroughly 
siderable proportions befo y j i assured, 

pacified and the the 

Although, however, there is g P bito the Roman 

Consensual Contracts wer h 1 • alificat ion, Juris 

S 

haHrmodlm times U pr U oduced the notion of their extreme 
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ES&5? ‘arof ^ ons " ^ - 

that the Consensual ContracL vere the tvne nfth 0 ** lmpbed 
most congenial to the n«t,,t,i . . type of the agreements 
singular belief that the ^ St f te; . and hence arose the 
must be its fonns of contract?^ ** the sim P>- 

tremely C hmTted U h! numbef 5 But'-f ^ ° bs , erved > were ex- 
they constituted the stage in fh* v + cann ^^ >e doubted that 
Which all mod^^concentinnQ e n^ 1St0I 7 ° f Contract “law from 
The motion of the will whirh contract took their start, 
completely insulated and h *^ 0nstlt ^ es a g re ement was now 

contemplation ^ 11 forms a were e enSrelv le pr ll ^ e< + t se P arate 

notion of contract and external bmmated from the 

symbols of theln’te^a, 6 ^ Sr °lt a3 

Contracts had moreover , 011t !°f 1 * Tae Consensual 
and it was noUong before thi^ 86 ^" JuS Gentium > 
the inference that thev were the clas ? lficatlon drew with it 
represented the engagement'! n Specle ® ^agreement which 
included in her code g Thff^ a pproved of by Nature and 
pared for se^dSw-SS we a « pre- 

Roman lawyers. One of them "Tth and . dl . s * :ln ptions of the 
Natural and Civil Obligations Wh^ 6 dlstmctlon between 
lectual maturity hadddibiatevhn P aT of , fuU mte1 ' 

engagement, he was said t^ r y ^ b und hunseIf b T a “ 

even though he had omitterl under a natural obligation, 
even thoufh LT a « d 

devoid of the formal capacity £ bmcaI . Im P e <bment he was 
The law (and this is what the a - vabd con tract. 

not enforce the obligation but h did nofT {“P) les ) would 
recognise it; and nLral o%atfordi ? fferedin^* y refUSe to 
from obligations which were merefo ^7 ? y - res P ects 

particularly in the circumstanoTtW ft 1 and V0ld > more 
confirmed, if the aK'Jf* tbey could be civilly 
acquired. Another vervneeni; ^, ontract w ere subsequently 

could not have had its^rigin earlferhanth?* 16 j™ sconsuIts 
the Convention was severed from th»t ? e . nod at which 
Contract. Thev tanvhl tw tecbnical ingredients of 

could be the foundation of L ^ USh n ° tbing but a Col “ract 
tion could be or C°"ven- 

though nobody could sue upon an a 0 owed from th's, that 
- taken thj 
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with o» 

informal agreement to waive or 

postpone the payment. : n j: rates the hesitation of the 

P The doctrine ^^^" towards the greatest of 
Prsetors m making t { Natu ral law must have 

their innovations. Their^theory Qn the Consensual 

led them to look wit P Conventions of which the 

Contracts and on those P particular instances; but 

Consensual Contracts we Y P. t0 aU Conventions 

they did not at once venture on n * t5 T hey took advantage 
the liberty of the CanseoaudCa^ over proceVre which had 
of that special suP e m«ndence ove P o£ Roma n 

been confided to them & ^ ^ be 

law, and, while they a {oroia l contract, they gave 

launched which was not ba ment in directing the 

full play to their new* C e2ing. But, when they had pro- 
ulterior stages of the proceemng > shou i d proc eed 

ceeded thus far, it ^ dent law 0 f Contract was 

farther. The evolution of* ^ one year aimounC ed 
consummated when the B quita ble actions upon Pacts 

in his Edict that he wouldl gra t^ q Contracts, provided 

which had never been matured at £oun ded Qn a con - 

only that the Pacts m question h b ^ enforced under 

sideration (causa). Pac s ° , The principle is merely 

the advanced Roman jurisprudence in P i p . 

t principle of the d Contact ca ( e 

consequence; and, m fact, « t £ al the0 nes these 

Romans had been “ fctoVwould have been styled new 
Pacts enforced by the Prse Lega l phraseology 

Contracts, new Consensu^ Coet the f ast falter, and 
is however, the part of rrmtinued to be designated 

the Pacts equitably enfo r ced ber t^ r k e dt ha t unless there 
simply Praetorian Pacts. It 11 b continue nude so 

were consideration for ^hw Jconcerned; in order to give 
irefieStToffiec-sary to convert it by a stipulation 
into a Verbal Contract. . oi Contract, as a 

The extreme importance ,°Lk^g ra ble delusions, must be 
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rny justification for discussing it at from^ne 

br^iS^SsssiTS 

form of thl old «* r ™Ttfes ar waived, if proof of the 
next, and here all f° r » a ' lt ^ the ri „ id observances of a 
agreement can be suppluxH ^Contract a moral duty is for 
Roman household. In the ho have joined or 

the first time recognised ancP*™™ f w “ n engage J m ent are 
acquiesced m the P“ tial .P accoun t of defects in form, 
forbidden to repudiate it o . whic h the menta 

Lastly,^ I c f se ^S?SfM^ft^ed, and externa 
attitude of ^.“"^iVto notice elcept as evidence of 
circumstances have no course uncertain how far 

the inward undertaking. It i of coutmu^ ^ ^ 

this progress ofprocess of human thought 
ception ^P^fc^cr The Contract-law of all other 

on the subject of is eit her too scanty to furnish 

ancient societies but the R j t . and modern juns- 

information, or else is ^ y the R om an notions 

prudence is so thoroug y t r parallels from which 

timt it furnishes us‘"/Torn the absence, however, 
instruction can be g lea "“- or unintelligible m the 

of everything '' lole “Kf mav be reasonably believed that 

changes I have described, it may be reaso ^ y ^ & certain 

the history of ancient Roman ^"hass 0 f legal conceptions 
point, typical of the hisljory of tins class m ^ ^ 

in other ancient societies. B be ^ a k e n to represent the 

that the progress of ““'^^mdence. The theory of 
progress of other systems 0 j P notion of the vin- 

Natural law is f ^^Sdge erte"s exclusively 
culum juns, so far as - ties 0 f t h e mature Roman law 

Roman. The many P ec traceable to these two ideas, 

of Contract and Deto wtaA siettacwbtetot^ ^ the 

whether singly or m combmatio . These later 

exclusive products of one “tbecause they typify 

legal conceptions are “pP."' thought under all con- 
^ 1 L.n,,cP S rhlwexe g rcised perfectly enormous 





Ancient Law 

worid DCe ° n the mtelle ctual diathesis of the modem 

sciences to ^hich^Roman ]^ 0nd S" ful than the variety of 
particularly, has contributed' mode°sT thouah?^ more 
reasoning, and a technical language* C0UrSes of 

have whetted the intellectual Sf; °l ^ Sub J ects which 
is scarcely one, except Phvsic<; PP °u the modems > there 
through haS n0t been fiItered 

physics had, indeed rather a r * 7^1 science of pure Meta- 
but Politics, Moral' Phaos^^l^d^ 1 ^? 
m Roman Jaw not only a vehiVll'nf 6 • Theology, found 

which some of their Profound J? ? Xpi ? s . sl01 L but a nidus in 
into maturity. For the^umoinf mqmn 9 were nourished 
menon, it is it % this P ben °~ 

relation between words and d V s ? the mysterious 

the human mind W ’ °f *? ex P lain how it is that 
thought, unless it has been J Wltb subject of 

store'of beforehand with a proper 

methods, ifl* S h To remXT °J W/™ logical 
interests of the Eastern and Wh< S the philosophical 

the founders of Sm W °? ds were Wted, 

spoke La tin and "tf* 

provinces the only language which w ^ tbe . Western 
cision for philosophical h retained sufficient pre¬ 

law, which by a^ingular fortun^h ^ angua £ e of Roman 

the purity of the Aufustan age, whUe vemaSar Sf' 7 *“ 
degenerating into a diaWt nf f , a ^ ular Latin was 
Roman barbarism. And if 

in speech, still more emnhntiVali 6 °f-7 - means ° f exactness 
means of exactness sn Sr J dl , d . rt furnish the only 
least three^enturies S nMlosonh F dep j h “ thou S ht ' E °r a ‘ 
a home in the Westland scie £ ce .were without 

physical theology were engJossme 2® taphy !' < f and meta ' 
multitudes of Roman subTdTtl ^ “S energles of 
m these ardent inquiries was r T employed 

theatre was the Eastern half SiSw y ? reek > and their 
indeed, the conclusions of thSS E “P lre - Sometimes, 
so important that Zy°^ s ^ b ?. came 

•iiy*****i„ 
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Meanwhile, one department of inquiry, difficult enough for 
the most laborious, deep enough for the most subtle, delicate 
enough for the most refined, had never lost its attractions for 
the educated classes of the Western provinces. To the culti¬ 
vated citizen of Africa, of Spain, of Gaul and of Northern 
Italy, it was jurisprudence, and jurisprudence only, which 
stood in the place of poetry and history, of philosophy and 
science. So far then from there being anything mysterious 
in the palpably legal complexion of the earliest efforts of 
Western thought it would rather be astonishing if it had 
assumed any other hue. I can only express my surprise at 
the scantiness of the attention which has been given to the 
difference between Western ideas and Eastern, between 
Western theology and Eastern, caused by the presence of a 
new ingredient. It is precisely because the influence of 
jurisprudence begins to be powerful that the foundation of 
Constantinople and the subsequent separation of the Western 
Empire from the Eastern, are epochs in philosophical history. 
But continental thinkers are doubtless less capable of appreci¬ 
ating the importance of this crisis by the very intimacy with 
which notions derived from Roman Law are mingle up 
with every-day ideas. Englishmen, on the other hand, are 
blind to it through the monstrous ignorance to which they 
condemn themselves of the most plentiful source of the 
stream of modern knowledge, of the one intellectual result 
of the Roman civilisation. At the same time, an English¬ 
man, who will be at the pains to familiarise himself with the 
classical Roman law, is perhaps, from the very slightness of 
the interest which his countrymen have hitherto taken in the 
subject, a better judge than a Frenchman or a German of the 
value of the assertions I have ventured to make. Anybody 
who knows what Roman jurisprudence is, as actually prac¬ 
tised by the Romans, and who will observe in what character¬ 
istics the earliest Western theology and philosophy differ 
from the phases of thought which preceded them, may be 
safely left to pronounce what was the new element which 
had begun to pervade and govern speculation. 

The part of Roman law which has had most extensive 
influence on foreign subjects of inquiry has been the law of 
Obligation, or what comes nearly to the same thing, of Con¬ 
tract and Delict. The Romans themselves were not unaware 
of the offices which the copious and malleable terminology 
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belonging to this part of their system might be made to 
discharge, and this is proved by their employment of the 
peculiar adjunct quasi in such expressions as Quasi-Contract 
and Quasi-Delict. “ Quasi / 5 so used, is exclusively a term 
of classification. It has been usual with English critics to 
identify the Quasi-contracts with implied contracts, but this 
is an error, for implied contracts are true contracts, which 
quasi-contracts are not. In implied contracts, acts and 
circumstances are the symbols of the same ingredients which 
are symbolised, in express contracts, by words; and whether 
a man employs one set of symbols or the other must be a 
matter of indifference so far as concerns the theory of agree¬ 
ment. But a Quasi-Contract is not a contract at all. The 
commonest sample of the class is the relation subsisting 
between two persons one of whom has paid money to the 
other through mistake. The law, consulting the interests 
of morality, imposes an obligation on the receiver to refund, 
but the very nature of the transaction indicates that it is not 
a contract, inasmuch as the Convention, the most essential 
ingredient of Contract, is wanting. This word “ quasi,” 
prefixed to a term of Roman law, implies that the conception 
to which it serves as an index is connected with the con¬ 
ception with which the comparison is instituted by a strong 
superficial analogy or resemblance. It does not denote that 
the two conceptions are the same or that they belong to the 
same genus. On the contrary, it negatives the notion of an 
identity between them; but it points out that they are 
sufficiently similar for one to be classed as the sequel to the 
other, and that the phraseology taken from one department 
of law may be transferred to the other and employed without 
violent straining in the statement of rules which would other¬ 
wise be imperfectly expressed. 

It has been shrewdly remarked, that the confusion between 
Implied Contracts, which are true contracts, and Quasi 
Contracts, which are not contracts at all, has much in common 
with the famous error which attributed political rights and 
duties to an Original Compact between the governed and 
the governor. Long before this theory had clothed itself in 
definite shape, the phraseology of Roman contract-law had 
been largely drawn upon to describe that reciprocity of rights 
and duties which men had always conceived as existing be¬ 
tween sovereigns and subjects. While the world was full of 
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maxims setting forth with the utmost positiveness the claims 
of kings to implicit obedience—maxims which pretended to 
have had thei/origin in the New Testament, bu.which.were 
really derived from indelible recollections of the Gesanan 
despotism—the consciousness of correlative rights possessed 
by the governed would have been entirely without the means 
expression if the Roman law of Obligation had not supplioi 
a language capable of shadowing forth an idea which was as 
vet imperfectly developed. The antagonism between the 
privileges of kings and their duties to their subjects was 
never I believe, lost sight of since Western history began, 
but it had interest for few except s P/ cu J atl y e r wrIt X^°uf 
as feudalism continued in vigour, for feudalism 
controlled by express customs the exorbitant 
pretensions of most European sovereign^ It is notorious, 
however, that as soon as the decay of the Feudal System had 
thrown the medieval constitutions out of working order,.and 
when the Reformation had discredited the authority of the 
Pope, the doctrine of the divine right of Kings rose immedi¬ 
ately into an importance which had never before attended . 
The 7 vogue which it obtained entailed still more constant 
resort to the phraseology of Roman law, and a controversy 
which had originally worn a theological aspect assumed more 
Tnd more the air of a legal disputation. A Phenomenon 
then appeared which has repeatedly shown itself in the his¬ 
tory of opinion. Just wheA the argument for monarchical 
authority rounded itself into the definite doctrine of Filmer, 
?he phraseology, borrowed from the Law of Contract which 
had been used m defence of the rights of subjects, crystallised 
into the theory of an actual original compact between k g 
and people, a theory which, first in English and afterwards, 
and more particularly, in French hands, expanded into a 
comprehensive explanation of all the phenomena of society 
and kw. But the only real connection b .^ wee ^^ ta ^ t te¬ 
lega! science had consisted m the last giving to the' fi * st 
benefit of its peculiarly plastic terminology. The Roman 
jurisprudence of Contract had performed for the relation^of 
sovereign and subject precisely the same service which, m a 
humbler sphere, it rendered to the relation 0 persons bound 
together by an obligation of “ quasi-contract. It had tur 
nished a body of words and phrases which approximated with 
sufficient accuracy to the ideas which then were from tune 
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to time forming on the subject of political obligation. The 
doctrine of an Original Compact can never be § put higher 
than it is placed by Dr. Whewell, when he suggests that 
ou ?h unsound, “ it may be a convenient form for the ex¬ 
pression of moral truths.” 

s„M^ eXtenS - ive , em P lo yment of legal language on political 

and the P n VI0U t 1 T t? n he mvention of the Original Compact, 
and the powerful influence which that assumption has 

k Dohtir a rs b?e<1Uen f y ’ a ? lply aCC0Unt for the pleufifulness 
m political science of words and conceptions, which were the 

exclusive creation of Roman jurisprudence. Of their plenti- 

m wt SS hl n ^ 0IaJ ? hlIoso P h y a »ther different explanation 
must be given inasmuch as ethical writings have laid 

noUnTi kW U ? dar contnbution much more directly than 
political speculations, and their authors have been much 

rmoral SC1 hT ° f 6Xtent ° f their ob % a ti°m In speaking 
i philosophy as extraordinarily indebted to Roman 
junsprudence, I must be understood to intend moral philo- 

e&dL U ^ der f°^ d ^ revi0, i sly ^ the break in its history 
i ^ by ^ ant j that is, as the science of the rules governing 
human conduct, of their proper interpretation and of thf 

Critical'phihw W ^ lch the y are subject. Since the rise of the 
Critical Philosophy moral science has almost wholly lost its 

deh a =^ e f ning '- ani ii except where ft is Preserved under a 

Catholic fhfl “ the . casulstl y sti11 cultivated by Roman 
Catholic theologians, it seems to be regarded nearly univer- 

sally a.s a branch of ontological inquiry. I do not know that 
tflere is a. single contemporary English writer, with the ex- 
ception of Dr. Whewell, who understands moral philosophy 

nn.fhT 1 understood before was absorbed by metaphysics 
and before the groundwork of its rules came to be a more 
important consideration than the rules themselves. So long 

regTmennf^ science had to do with the practiced 

1 H W r -I? f ^f d u Ct ’ 11 was more or less saturated with Roman 
i, 6 - aI1 the great subjects of modern thought, it was 
o lgmally incorporated with theology. The science of Moral 

hi'ihc?/' aS ‘V W fc fi , r . st . calIcd > and as it is still designated 
e Jtr ; „ , an Catholic divines, was undoubtedly constructed, 
to the full knowledge of its authors, by taking principles of 
conduct from the system of the Church, and by using the 
language and methods of jurisprudence for their expression 
and expansion. While this process went on, it was inevitable 
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that jurisprudence, though merely intended to be the vehicle 
of thought, should communicate its colour to the thought 
itself. The tinge received through contact with legal con¬ 
ceptions is perfectly perceptible in the earliest ethical litera¬ 
ture of the modern world, and it is evident, I think, that the 
Law of Contract, based as it is on the complete reciprocity 
and indissoluble connection of rights and duties, has acted as 
a wholesome corrective to the predispositions of writers who, 
if left to themselves, might have exclusively viewed a moral 
obligation as the public duty of a citizen in the Civitas Dei, 
But the amount of Roman Law in moral theology becomes 
sensibly smaller at the time of its cultivation by the great 
Spanish moralists. Moral theology, developed by the juri¬ 
dical method of doctor commenting on doctor, provided itself 
with a phraseology of its own, and Aristotelian peculiarities 
of reasoning and expression, imbibed doubtless in great 
part from the Disputations on Morals in the academical 
schools, take the place of that special turn of thought and 
speech which can never be mistaken by any person conversant 
with the Roman law. I* the credit of the Spanish school of 
moral theologians had continued, the juridical ingredient 
in ethical science would have been insignificant, but the use 
made of their conclusions by the next generation of Roman 
Catholic writers on these subjects almost entirely destroyed 
their influence. Moral Theology, degraded into Casuistry, 
lost all interest for the leaders of European speculation; 
and the new science of Moral Philosophy, which was entirely 
in the hands of the Protestants, swerved greatly aside from 
the path which the moral theologians had followed. The 
effect was vastly to increase the influence of Roman law on 
ethical inquiry. 

“ Shortly 1 after the Reformation, we find two great schools 
of thought dividing this class of subjects between them. The 
most influential of the two was at first the sect of school 
known to us as the Casuists, all of them in spiritual com¬ 
munion with the Roman Catholic Church, and nearly all of 
them affiliated to one or other of her religious orders. On the 
other side were a body of writers connected with each other 
by a common intellectual descent from the great author of 
the treatise Be Jure Belli et Pacts, Hugo Grotius. Almost. 

1 The passage quoted is transcribed with slight alterations from a. 
paper contributed by the author to the Cambridge Essays for 1856. 
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all of the latter were adherents of the Reformation, and though 
it cannot be said that they were formally and avowedly at 
conflict with the Casuists, the origin and object of their 
system were nevertheless essentially different from those of 
Casuistry. It is necessary to call attention to this difference, 
because it involves the question of the influence of Roman 
law on that department of thought with which both systems 
are concerned. The book of Grotius, though it touches ques¬ 
tions of pure Ethics in every page, and though it is the parent 
immediate or remote of innumerable volumes of formal 
morality, is not, as is well known, a professed treatise on 
Moral Philosophy; .it is an attempt to determine the Law 
of Nature, or Natural Law. Now, without entering upon the 
question, whether the conception of a Law Natural be not 
exclusively a creation of the Roman jurisconsults, we may 
lay down that, even on the admission of Grotius himself, 
the dicta of the Roman jurisprudence as to what parts of 
known positive law must be taken to be parts of the Law 
of Nature, are, if not infallible, to be received at all events 
with the profoundest respect. Hence the system of Grotius 
is implicated with Roman law at its very foundation, and 
this connection rendered inevitable—what the legal training 
of the writer would perhaps have entailed without it—the 
free employment in every paragraph of technical phraseology, 
and of modes of reasoning, defining, and illustrating, which 
must sometimes conceal the sense, and almost always the 
force and cogency, of the argument from the reader who is 
unfamiliar with the sources whence they have been derived. 
On the other hand, Casuistry borrows little from Roman law, 
and the views of morality contended for have nothing what¬ 
ever in common with the undertaking of Grotius. All that 
philosophy of right and wrong which has become famous, or 
infamous, under the name of Casuistry, had its origin in the 
distinction between Mortal and Venial Sin. A natural anxiety 
to escape the awful consequences of determining a particular 
act to be mortally sinful, and a desire, equally intelligible, to 
assist the Roman Catholic Church in its conflict with Protes¬ 
tantism by disburthening it of an inconvenient theory, were 
the motives which impelled the authors of the Casuistical 
philosophy to the invention of an elaborate system of criteria, 
intended to remove immoral actions, in as many cases as 
possible, out of the category of mortal offences, and to 
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stamp ‘hem as venial sins. The fate of this experiment is 

C^dkt™ 0 ^ dlnar y,i llst0 5y- We know that the distinctions of 

trol to Ih'the 6na “? s the P r >esthood to adjust spiritual con¬ 
trol to all the varieties of human character, did really confer 

on it an influence with princes, statesmen, and generals un- 

mntr-h° f t W l the i ageS b u fore the Reformation, and did really 
t0 that great reaction which checked and 
£fl ^ * successes of Protestantism. But beginning 
m the attempt not to establish, but to evade-not to dis? 
cover a principle but to escape a postulate—not to settle 

not wrnnv °F f rlght ^ nd . wr 0 n s> but to determine what was 
? g f a Palatial nature,—Casuistry went on with 

moraulT 5 rednem . ents til] * ended in so attenuating the 
moral features of actions, and so belying the moral instincts 

,°, ur f* 61 - 11 ®’ tlat at le ngth the conscience of mankind rose 
suddenly m revolt against it, and consigned to one common 
nun the system and its doctors. The blow, W pendSg was 
finally struck in the Provincial Letters of Pascal, and since the 
appearance of those memorable Papers, no moralist of the 
smallest influence or credit has ever avowedly conducted his 
spaiulations in the footsteps of the Casuists. The whole field 
of ethical science was thus left at the exclusive command of 
thewnterswhofoUowedCrotius; and it still exhibits fn an 
RomTnf naly i,^ S - ee the - traces of that “tangfoment with 

tim“s the^heV 3 f!f tlmes im P uted as a fault, and some- 
tim es the highest oi its recommendations, to the Grotian 

theory Many inquirers since Grotius’s day have modified his 
principles, and many, of course, since the rise of the Critical 
Philosophy, have quite deserted them; but even those who 
We de P ar . ted most w fo e ly from his fundamental assumptions 
th^ nh ^ Ited J ni > C 5- 0f method of statement, of hJtrain 
httle and °I hlS “° de of lustration; and these have 
jurisprudence.” nd ”° P ° mt ^ the perSon ignorant of Roman 

I have already said that, with the exception of the physical 
sciences, there is no walk of knowledge which has been so 
slightly affected by Roman law as Metaphysics. The reason 
is that discussion on metaphysical subjects has always been 

Sect o £ f “ Pure Greek > and afterwards ida 

dialect of Latin expressly constructed to give expression to 
Greek conceptions. The modem languages haveTly been 
6 d P ° ? M PhyS1Ca mqU ' ries h y adopting this Latin dialect, 
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nr bv imitating the process which was originally followed in 
?ts forZtfon The source of the phraseology which has been 
alwa°yT e-Ployed for 

times was the Latin translations of Aristotle, in wmi , 
whether derived or not from Arabic versions, the plan of t 

roots a set of phrases equal to the ex P re33 “ n ° e f 1 ^^ < |y , of 

W T atin law terms in a transmuted shape have made me 

are those which have been most strongly agitatedin'We:ite 
-Fnrnne the thought, if not the language, betrays a legal 
narentage Few things in the history of speculation are^more 
Fmoressive than the fact that no Greek-speaking people has 
Fr fplf itself seriously perplexed by the great questio 
Fme-wlfl and NecS ? I d'o not pretend to offer any sum- 

3 ^ 3 ^ 3=22 

“ rCa^cmlSand'the ^oblem of Re e-will arises when 

"•s"E hofot, a 

botatas P^P^iiSbo'tom^sSisSall Ssdo 
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of the problems of life, it has ever opened new channels in 
which theological speculation could flow out and expand 
itself. For the purpose of giving an answer it is necessary 
to recollect what is already agreed upon by the best writers 
as to the intellectual food which theology first assimilated. 
It is conceded on all sides that the earliest language of the 
Christian Church was Greek, and that the problems to which 
it first addressed itself were those for which Greek philosophy 
in its later forms had prepared the way. Greek metaphysical 
literature contained the sole stock of words and ideas out of 
which the human mind could provide itself with the means 
of engaging in the profound controversies as to the Divine 
Persons, the Divine Substance, and the Divine Natures. The 
Latin language and the meagre Latin philosophy were quite 
unequal to the undertaking, and accordingly the Western 
or Latin-speaking provinces of the Empire adopted the con¬ 
clusions of the East without disputing or reviewing them. 
“ Latin Christianity,” says Dean Milman, “ accepted the 
creed which its narrow and barren vocabulary could hardly 
express in adequate terms. Yet, throughout, the adhesion 
of Rome and the West was a passive acquiescence in the 
dogmatic system which had been wrought out by the pro¬ 
founder theology of the Eastern divines, rather than a 
vigorous and original examination on her part of those 
mysteries. The Latin Church was the scholar as well as the 
loyal partizan of Athanasius.” But when the separation of 
East and West became wider, and the Latin-speaking Western 
Empire began to live with an intellectual life of its own, its 
deference to the East was all at once exchanged for the 
agitation of a number of questions entirely foreign to Eastern 
speculation. “ While Greek theology (Milman, Latin Chris¬ 
tianity , Preface, 5) went on defining with still more exquisite 
subtlety the Godhead and the nature of Christ ”—“ while 
the interminable controversy still lengthened out and cast 
forth sect after sect from the enfeebled community ”—the 
Western Church threw itself with passionate ardour into a 
new order of disputes, the same which from those days to 
this have never lost their interest for any family of mankind 
at any time included in the Latin communion. The nature 
of Sin and its transmission by inheritance—the debt owed by 
man and its vicarious satisfaction—the necessity and suffi¬ 
ciency of the Atonement—above all the apparent antagonism 
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between Free-will and the Divine Providence—these were 
the points which the West began to debate as ardently as 
ever the East had discussed the articles of its more special 
creed. Why is it then that on the two sides of the line which 
divides the Greek-speaking from the Latin-speaking provinces 
there lie two classes of theological problems so strikingly 
different from one another? The historians of the Church 
have come close upon the solution when they remark that 
the new problems were more “ practical,” less absolutely 
speculative, than those which had tom Eastern Christianity 
asunder, but none of them, so far as I am aware, has quite 
reached it. I affirm without hesitation that the difference 
between the two theological systems is accounted for by the 
fact that, in passing from the East to the West, theological 
speculation had passed from a climate of Greek metaphysics 
to a climate of Roman law. For some centuries before these 
controversies rose into overwhelming importance, all the 
intellectual activity of the Western Romans had been ex¬ 
pended on jurisprudence exclusively. They had been occupied 
in applying a peculiar set of principles to all the combinations 
in which the circumstances of life are capable of being 
arranged. No foreign pursuit or taste called off their attention 
from this engrossing occupation, and for carrying it on they 
possessed a vocabulary as accurate as it was copious, a strict 
method of reasoning, a stock of general propositions on con¬ 
duct more or less verified by experience, and a rigid moral 
philosophy. It was impossible that they should not select 
from the questions indicated by the Christian records those 
which had some affinity with the order of speculations to 
which they were accustomed, and that their manner of 
dealing with them should borrow something from their 
forensic habits. Almost everybody who has knowledge enough 
of Roman law to appreciate the Roman penal system, the 
Roman theory of the obligations established by Contract or 
Delict, the Roman view of Debts and of the modes of in¬ 
curring, extinguishing, and transmitting them, the Roman 
notion of the continuance of individual existence by Universal 
Succession, may be trusted to say whence arose the frame 
of mind to which the problems of Western theology proved 
so congenial, whence came the phraseology in which these 
problems were stated, and whence the description of reasoning 
employed in their solution. It must only be recollected that 
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State ceases to be parallel to the routes which mental pro¬ 
gress had since then pursued. The brief span of Roman 
literature, strictly so called, was suddenly closed under a 
variety of influences, which though they may partially be 
traced it would be improper in this place to analyse. Ancient 
intellect was forcibly thrust back into its old courses, and 
law again became no less exclusively the proper sphere for 
talent than it had been in the days when the Romans de¬ 
spised philosophy and poetry as the toys of a childish race. 
Of what nature were the external inducements which, during 
the Imperial period, tended to draw a man of inherent 
capacity to the pursuits of the jurisconsult may best be 
understood hy considering the option which was practically 
before him in his choice of a profession. He might become a 
teacher of rhetoric, a commander of frontier-posts, or a pro¬ 
fessional writer of panegyrics. The only other walk of active 
life which was open to him was the practice of the law. Through 
that lay the approach to wealth, to fame, to office, to the 
council-chamber of the monarch—-it may be to the very 
throne itself.” 

The premium on the study of jurisprudence was so enormous 
that there were schools of law in every part of the Empire, 
even in the very domain of Metaphysics. But, though the 
transfer of the seat of empire to Byzantium gave a perceptible 
impetus to its cultivation in the East, jurisprudence never 
dethroned the pursuits which there competed with it. Its 
language was Latin, an exotic dialect in the Eastern half of 
the Empire. It is only of the West that we can lay down 
that law was not only the mental food of the ambitious and 
aspiring, but the sole aliment of all intellectual activity. 
Greek philosophy had never been more than a transient 
fashionable taste with the educated class of Rome itself, and 
when the new Eastern capital had been created, and the 
Empire subsequently divided into two, the divorce of the 
Western provinces from Greek speculation, and their exclu¬ 
sive devotion to jurisprudence, became more decided than 
ever. As soon then as they ceased to sit at the feet of the 
Greeks and began to ponder out a theology of their own, the 
theology proved to be permeated with forensic ideas and 
couched in a forensic phraseology. It is certain that this 
substratum of law in Western theology lies exceedingly 
deep. A new set of Greek theories, the Aristotelian philo- 
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sophy, made their way afterwards into the West and almost 
entirely buried its indigenous doctrines. But when at the 
Reformation it partially shook itself free from their influence, 
it instantly supplied their place with Law. It is difficult 
to say whether the religious system of Calvin or the religious 
system of the Arminians has the more markedly legal 
character. 

The vast influence of the specific jurisprudence of Contract 
produced by the Romans upon the corresponding department 
of modern Law belongs rather to the history of mature juris¬ 
prudence than to a treatise like the present. It did not make 
itself felt till the school of Bologna founded the legal science 
of modern Europe. But the fact that the Romans, before 
their Empire fell, had so fully developed the conception of 
Contract becomes of importance at a much earlier period than 
this. Feudalism, I have repeatedly asserted, was a compound of 
archaic barbarian usage with Roman law; no other explana¬ 
tion of it is tenable, or even intelligible. The earliest social 
forms of the feudal period differ in little from the ordinary 
associations in which the men of primitive civilisations are 
everywhere seen united. A Fief was an organically complete 
brotherhood of associates whose proprietary and personal 
rights were inextricably blended together. . It had much in 
common with an Indian Village Community and much in 
common with a Highland clan. But still it presents some 
phenomena which we never find in the associations which 
are spontaneously formed by beginners in civilisation. True 
archaic communities are held together not by express rules, 
but by sentiment, or, we should perhaps say, by instinct; 
and new comers into the brotherhood are brought within the 
rangeof thisinstinct by falselypretending to share in the blood- 
relationship from which it naturally springs. But the earliest 
feudal communities were neither bound together by mere 
sentiment nor recruited by a fiction. The tie which united 
them was Contract, and they obtained new associates by 
contracting with them. The relation of the lord to the vassals 
had originally been settled by express engagement, and a 
person wishing to engraft himself on the brotherhood by 
commendation or infeudation came to a distinct understanding 
as to the conditions on which he was to be admitted. It is 
therefore the sphere occupied in them by Contract which 
principally distinguishes the feudal institutions from the 
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unadulterated usages of primitive races. The lord had many 
of the characteristics of a patriarchal chieftain, but his pre¬ 
rogative was limited by a variety of settled customs traceable 
to the express conditions which had been agreed upon when 
the infeudation took place. Hence flow the chief differences 
which forbid us to class the feudal societies with true archaic 
communities. They were much more durable and much more 
various; more durable, because express rules are less de¬ 
structible than instinctive habits, and more various, because 
the contracts on which they were founded were adjusted to 
the minutest circumstances and wishes of the persons who 
surrendered or granted away their lands. This last considera- 
tion may serve to indicate how greatly the vulgar opinions 
current among us as to the origin of modem society stand 
in need of revision. It is often said that the irregular and 
various contour of modem civilisation is due to the exuberant 
and erratic genius of the Germanic races, and it is often con¬ 
trasted with the dull routine of the Roman Empire. The 
truth is that the Empire bequeathed to modern society the 
legal conception to which all this irregularity is attributable; 
if the customs and institutions of barbarians have one 
characteristic more striking than another, it is their extreme 
uniformity. 
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CHAPTER X 

THE EARLY HISTORY OF DELICT AND CRIME 

The Teutonic Codes, including those of our Anglo-Saxon 
ancestors, are the only bodies of archaic secular law which 
have come down to us in such a state that we can form an 
exact notion of their original dimensions. Although the 
extant fragments of Roman and Hellenic codes suffice to 
prove to us their general character, there does not remain 
enough of them for us to be quite sure of their precise magni¬ 
tude or of the proportion of tjbeir parts to each other. But 
still on the whole all the known collections of ancient law 
are characterised by a feature which broadly distinguishes 
them from systems of mature jurisprudence. The proportion 
of criminal to civil law is exceedingly different. In the 
German codes, the civil part of the law has trifling dimensions 
as compared with the criminal. The traditions which speak 
of the sanguinary penalties inflicted by the code of Draco 
seem to indicate that it had the same characteristic. In 
the Twelve Tables alone, produced by a society of greater 
legal genius and at first of gentler manners, the civil law has 
something like its modern precedence; but the relative 
amount of space given to the modes of redressing wrong, 
though not enormous, appears to have been large. It may 
be laid down, I think, that the more archaic the code, the 
fuller and the minuter is its penal legislation. The pheno¬ 
menon has often been observed, and has been explained, no 
doubt to a great extent correctly, by the violence habitual 
to the communities which for the first time reduced their 
laws to writing. The legislator, it is said, proportioned the 
divisions of his work to the frequency of a certain class of 
incidents in barbarian life. I imagine, however, that this 
account is not quite complete. It should be recollected that 
the comparative barrenness of civil law in archaic collections 
is consistent with those other characteristics of ancient juris¬ 
prudence which have been discussed in this treatise. Nine- 
tenths of the civil part of the law practised by civilised societies 
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are made up of the Law of Persons, of the Law of Property 
and of Inheritance, and of the Law of Contract. But it is 
plain that all these provinces of jurisprudence must shrink 
within narrower boundaries, thenearer we makeourapproaches 
to the infancy of social brotherhood. The Law of Persons, 
which is nothing else than the Law of Status, will be restricted 
to the scantiest limits as long as all forms of status are merged 
in common subjection to Paternal Power, as long as the 
Wife has no rights against her Husband, the Son none against 
his Father, and the infant Ward none against the Agnates 
who are his Guardians. Similarly, the rules relating to 
Property and Succession can never be plentiful, so long as 
land and goods devolve within the family, and, if distributed 
at all, are distributed inside its circle. But the greatest gap 
in ancient civil law will always be caused by the absence of 
Contract, which some archaic codes do not mention at all, 
while others significantly attest the immaturity of the moral 
notions on which Contract depends by supplying its place 
with an elaborate jurisprudence of Oaths. There are no 
corresponding reasons for the poverty of penal law, and 
accordingly, even if it be hazardous to pronounce that the 
childhood of nations is always a period of ungovemed violence, 
we shall still be able to understand why the modem rela¬ 
tion of criminal law to civil should be inverted in ancient 
codes. 

I have spoken of primitive jurisprudence as giving to 
criminal law a priority unknown in a later age. The expres¬ 
sion has been used for convenience’ sake, but in fact the 
inspection of ancient codes shows that the law which they 
exhibit in unusual quantities is not true criminal law. All 
civilised systems agree in drawing a distinction between 
offences against the State or Community and offences against 
the Individual, and the two classes of injuries, thus kept 
apart, I may here, without pretending that the terms have 
always been employed consistently in jurisprudence, call 
Crimes and Wrongs, crimina and delicta. Now the penal law 
of ancient communities is not the law of Crimes; it is the 
law of Wrongs, or, to use the English technical word, of Torts. 
The person injured proceeds against the wrong-doer by an 
ordinary civil action, and recovers compensation in the shape 
of money-damages if he succeeds. If the Commentaries of 
Gaius be opened at the place where the writer treats of the 
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penal jurisprudence founded on the Twelve Tables, it will be 
seen that at the head of the civil wrongs recognised by the 
Roman law stood Furtum or Theft . Offences which we are 
accustomed to regard exclusively as crimes are exclusively 
treated as torts , and not theft only, but assault and violent 
robbery, are associated by the jurisconsult with trespass, 
libel and slander. All alike gave rise to an Obligation or 
vinculum juris, and were all requited by a payment of money. 
This peculiarity, however, is most strongly brought out in 
the consolidated Laws of the Germanic tribes. Without an 
exception, they describe an immense system of money com¬ 
pensations for homicide, and with few exceptions, as large 
a scheme of compensations for minor injuries. “ Under 
Anglo-Saxon law,” writes Mr. Kemble (Anglo-Saxons, i. 177), 
“ a sum was placed on the life of every free man, according to 
his rank, and a corresponding sum on every wound that could 
be inflicted on his person, for nearly every injury that could 
be done to his civil rights, honour or peace; the sum being 
aggravated according to adventitious circumstances.” These 
compositions are evidently regarded as a valuable source of 
income; highly complex rules regulate the title to them and 
the responsibility for them; and, as I have already had occa¬ 
sion to state, they often follow a very peculiar line of devolu¬ 
tion, if they have not been acquitted at the decease of the 
person to whom they belong. If therefore the criterion of a 
delict, wrong, or tort be that the person who suffers it, and not 
the State, is conceived to be wronged, it may be asserted that 
in the infancy of jurisprudence the citizen depends for protec¬ 
tion against violence or fraud not on the Law of Crime but 
on the Law of Tort. 

Torts then are copiously enlarged upon in primitive juris¬ 
prudence. It must be added that Sins are known to it also. 
Of the Teutonic codes it is almost unnecessary to make this 
assertion, because those codes, in the form in which we have 
received them, were compiled or recast by Christian legislators. 
But it is also true that non-Christian bodies of archaic law 
entail penal consequences on certain classes of acts and on 
certain classes of omissions, as being violations of divine 
prescriptions and commands. The law administered at 
Athens by the Senate of Areopagus was probably a special 
religious code, and at Rome, apparently from a very early 
period, the Pontifical jurisprudence punished adultery, 
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S Cn lT ? nd murder. There were therefore in 

he Athenian and in the Roman States laws punishing sins. 
There were also laws punishing torts. The conception of 
offence against God produced the first class of ordinances: 
the conception of oflence against one’s neighbour produced 
the second; but the idea of offence against the State or 
aggregate community did not at first produce a true criminal 
jurisprudence. 

Yet it is not to be supposed that a conception so simple 
and elementary as that of wrong done to the State was want¬ 
ing m any primitive society. It seems rather that the very 
distinctness with which this conception is realised is the true 
cause which at first prevents the growth of a criminal law. 
At all_ events, when the Roman community conceived itself 
to be injured, the analogy of a personal wrong received was 
carried out to its consequences with absolute literalness, and 
the State avenged itself by a single act on the individual 
wrong-doer. The result was that, in the infancy of the 
commonwealth, every offence vitally touching its security 
or its interests was punished by a separate enactment of the 
legislature. And this is the earliest conception of a crimen 
or Crime—an act involving such high issues that the State 
instead of leaving its cognisance to the civil tribunal or the 
religious court, directed a special law or privilegium against 
the perpetrator. Every indictment therefore took the form 
of a bill of pams and penalties, and the trial of a criminal was 
a proceeding wholly extraordinary, wholly irregular, wholly 
independent of settled rules and fixed conditions. Conse- 
^uently, both for the reason that the tribunal dispensing 
justice was the sovereign state itself and also for the reason 

c ^ sslficatlon of the acts prescribed or forbidden was 
possible, there was not at this epoch any Law of crimes anv 
criminal jurisprudence. The procedure was identical ’with 
the forms of passing an ordinary statute; it was set in motion 
by the same persons and conducted with precisely the same 
solemnities. And it is to be observed that, when a regX 
criminal law with an apparatus of Courts and officers for its 
administration had afterwards come into being, the old 
procedure, as might be supposed from its conformity with 
theory, still m strictness remained practicable; and much 
as resort to such an expedient was discredited, the people of 
Rome always retained the power of punishing by a special 
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law offences against its majesty. The classical scholar does 
not require to be reminded that in exactly the same manner 
the Athenian Bill of Pains and Penalties, or acrayytkia, sur¬ 
vived the establishment of regular tribunals. It is known 
too that when the freemen of the Teutonic races assembled 
for legislation, they also claimed authority to punishoffences 
of peculiar blackness or perpetrated by criminals of exalted 
station. Of this nature was the criminal jurisdiction of the 

Anglo-Saxon Witenagemot. , . , _ , 

It may be thought that the difference which I have asserted 
to exist between the ancient and modern view of penal law 
has only a verbal existence. The community, it may be 
said, besides interposing to punish crimes legislatively, has 
from the earliest times interfered by its tribunals to compel 
the wrong-doer to compound for his wrong, and, if it does 
this, it must always have supposed that m some way it was 
injured through his offence. But, however rigorous this 
inference may seem to us now-a-days, it is very doubtful 
whether it was actually drawn by the men of primitive anti- 
nuity. How little the notion of injury to the community 
had to do with the earliest interferences of the State through 
its tribunals, is shown by the curious circumstances that m 
the original administration of justice, the proceedings were a 
close imitation of the series of acts which were likely to be 
gone through in private life by persons who were disputing, 
but who afterwards suffered their quarrel to be appeased. 
The magistrate carefully simulated the demeanour of a 
private arbitrator casually called in. . , , 

F In order to show that this statement is not a mere fanciful 
conceit, I will produce the evidence on which it rests. Very 
far the most ancient judicial proceeding known to us is the 
Legis Actio Sacramenti of the Romans, out of which all the 
later Roman Law of Actions may be proved to have grown 
Gaius carefully describes its ceremonial. Unmeaning and 
grotesque as it appears at first sight, a little attention enables 

us to decipher and interpret it. . r Tf •. 

The subject of litigation is supposed to be m Court. It it 
is moveable, it is actually there. If it be immoveable, a 
fragment or sample of it is brought m its place, land, for 
instance, is represented by a clod, a house by a single bnck. 
In the example selected by Gaius,_ the smt is for a slave. The 
proceeding begins by the plaintiff s advancing with a rod, 
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which, as Gaius expressly tells, symbolised a spear. He lays 
the s ^ av p an< 3 asserts a right to him with the words, 
nunc ego hominem ex Jure Quiritium meum esse dico secun¬ 
dum suam causamsicut dixi;” and then saying, <£ Ecce tibi 
Vmdictam imposui ” he touches him with the spear. The 
defendant goes through the same series of acts and gestures. 
On this the Praetor intervenes, and bids the litigants relax 
their hold, “ Mittite arnbo hominem” They obey, and the 
plaintiff demands from the defendant the reason of his inter¬ 
ference, Postulo anne dicas qua ex causa, vindicaveris” a 
question which is replied to by a fresh assertion of right, 
Jus peregi sicut vindictam imposui.” On this, the first 
claimant offers to stake a sum of money, called a Sacramen- 
tum, on the justice of his own case, “ Quando tu injuria 
provocasli , D mis Sacramento te provoco ,” and the defendant, 
m the phrase “Similiter ego te” accepts the wager. The 
subsequent proceedings were no longer of a formal kind, but 
it is to be observed that the Praetor took security for the 
Sacramentum, which always went into the coffers of the State. 

Such was the necessary preface of every ancient Roman 
suit. It is impossible, I think, to refuse assent to the sugges¬ 
tion of those who see in it a dramatisation of the Origin of 
justice. Two armed men are wrangling about some disputed 
property. The Prsetor, vir pietate gravis , happens to be 
going by, and interposes to stop the contest. The disputants 
state their case to him, and agree that he shall arbitrate 
between them, it being arranged that the loser, besides 
resigning the subject of the quarrel, shall pay a sum of money 
to the umpire as remuneration for his trouble and loss of 
time.. This interpretation would be less plausible than it is, 
were it not that, by a surprising coincidence, the ceremony 
described by Gaius as the imperative course of proceeding 
m a Legis Actio is substantially the same with one of the two 
subjects which the God Hephaestus is described by Homer 
as moulding into the First Compartment of the Shield of 
Achilles. _ In the Homeric trial-scene, the dispute, as if 
expressly intended to bring out the characteristics of primitive 
society, is not about property but about the composition for 
a homicide. One person asserts that he has paid it, the other 
that he has never received it. The point of detail, however, 
which stamps the picture as the counterpart of the archaic 
Roman practice is the reward designed for the judges. Two 
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talents of gold lie in the middle, to be given to him who shall 
explain the grounds of the decision most to the satisfaction of 
the audience. The magnitude of this sum as compared with 
the trifling amount of the Sacramentum seems to me indica¬ 
tive of the indifference between fluctuating usage and usage 
consolidated into law. The scene introduced by the. poet 
as a striking and characteristic, but still only occasional, 
feature of city-life in the heroic age has stiffened, at the 
opening of the history of civil, process, into the regular, 
ordinary formalities of a lawsuit. It is natural therefore 
that in the Legis Actio the remuneration of the Judge should 
be reduced to a reasonable sum, and that, instead of being 
adjudged to one of a number of arbitrators by popular 
acclamation, it should be paid as a matter of course to the 
State which the Praetor represents. But that the incidents 
described so vividly by Homer, and by Gaius with even more 
than the usual crudity of technical language,, have substan¬ 
tially the same meaning, I cannot doubt; and, in confirmation 
of this view, it may be added that many observers of the earli¬ 
est judicial usages of modem Europe have remarked that the 
fines inflicted by Courts on offenders were originally sacra- 
menta. The State did not take from the defendant a composi¬ 
tion for any wrong supposed to be done to itself, but claimed 
a share in the compensation awarded to the plaintiff simply 
as the fair price of its time and trouble. Mr. Kemble ex¬ 
pressly assigns this character to the Anglo-Saxon bannum or 

^ Ancient law furnishes other proofs that the earliest 
administrators of justice simulated the probable acts ot 
persons engaged in a private quarrel. In settling the dam¬ 
ages to be awarded, they took as their guide the measure of 
vengeance likely to be exacted by an aggrieved person under 
the circumstances of the case. This is the true explanation 
of the very different penalties imposed by ancient law on 
offenders caught in the act or soon after it and on offenders 
detected after considerable delay. Some strange exemplifica¬ 
tions of this peculiarity are supplied by the old Roman law 
of Theft. The Laws of the Twelve Tables seem to have 
divided Thefts into Manifest and Non-Manifest, and to have 
allotted extraordinarily different penalties to the offence 
according as it fell under one head or the other. The Manifest 
Thief was he who was caught within the house m which he 
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technical description. It is aWc f * thln the same 
is guilty of manslaughter larcenT or h 7 ° Sa [ that a ma n 
most difficult to pronounce what extern®/’ but , itis often 

has incurred, and consequently what m®.° f “f* 1 guilt he 

he has deserved. There is hardJv meas 1 ure . of punishment 
or m the analysis of motive whiVK ^ P er plexity in casuistry 

toconfront,ifweattempttosmfrsrhT/o' 0 i t b - ^ u P° a 

and accordingly the law of our dat sh W “ h T recision i 
tendency to ahstain as much as nnS^ r a ? “leasing 
positive rules on the subject Yfc ' "2* layh ^ d °wn 
to decide whether the offence wffic/it fi“d h ® JU 7 is left 
been attended by extenuating ™ 1 finds committed has 

nearly unbounded latitude m thYsdSihTof® Eag ' and > a 
<5 rsi “ e lection of punishments 
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tive^^Par^n, Universally todged with the ^Uef Magirtrate. 

It is curious completely 

times were troubled " h im p U isesof the injured person 
they were persuaded that th P he was entitled to 

were the proper ™ eas lf e( ? imitated the probable rise and 

i. p —»■«. 

which ultimately led ancient “ 9 f t eived itself to 

true straight at 

be wronged, andl the^P p ^ which acco mpamed 

the offender with * T ^“f urt her true of the ancient world— 
its legislative action. A as I shall have occasion 

though not , pr !u a S t e tlfelrli^ criminal tribunals were merely 
to point ,°ut- tha “ h ® 0 C f ’X legislature. This, at all 

subdivisions, or committees, o: 8 , history 0 f 

events, is the conclusion pointed ^y ^ ^ ^ 

the two great states of in the other. The 

one case, and with a ^ s0 ^. entrusted the castigation of 
primitive penal law of At r whn see m to have punished 
offences partly to thei Arc o , te of Areopagus, which 
them as torts , and P artl y jurisdictions were substantially 

punished them assms. Court of 

transferred in the end ‘ 

Popular Justice, dy ministerial or quite m- 

Areopagus became either V word for Assem bly; 

significant. But . ^ the Popular Assembly 

the Heli*a of classical times w^ fam £ us Dikas tenes 

“*“ i ,l " i ' “ pe ™"‘' 
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to the penal law, and did not, like the Athenians, construct 
popular courts with a civil as well as a criminal jurisdiction. 
The history of Roman criminal jurisprudence begins with 
the old Judicia Populi, at which the Kings are said to have 
presided. These were simply solemn trials of great offenders 
under legislative forms. It seems, however, that from an 
early period the Comitia had occasionally delegated its 
criminal jurisdiction to a Qusestio or Commission, which bore 
much the same relation to the Assembly as a Committee of 
the House of Commons bears to the House itself, except that 
the Roman Commissioners or Qusestores did not merely report 
to the Comitia, but exercised all powers which that body 
was itself in the habit of exercising, even to the passing 
sentence on the Accused. A Qusestio of this sort was only 
appointed to try a particular offender, but there was nothing 
to prevent two or three Qusestiones sitting at the same time; 
and it is probable that several of them were appointed 
simultaneously, when several grave cases of wrong .to the 
community had occurred together. There are also indica¬ 
tions that now and then these Qusestiones approached the 
character of our Standing Committees, in. that they were 
appointed periodically, and without waiting for occasion 
to arise in the commission of some serious crime. The old 
Qusestores Parricidii, who are mentioned in connection with 
transactions of very ancient date, as being deputed to try 
(or, as some take it, to search out and try) all cases of parri¬ 
cide and murder, seem to have been appointed regularly every 
year; and the Duumviri Perduellionis, or Commission of 
Two for trial of violent injury to the Commonwealth, are 
also believed by most writers to have been named periodically. 
The delegations of power to these latter functionaries bring 
us some way forwards. Instead of being appointed when and 
as state-offences were committed, they had a general, though 
a temporary jurisdiction over such as might be perpetrated. 
Our proximity to a regular criminal jurisprudence is also 
indicated by the general terms “ Parricidium ” and “ Per- 
duellio ” which mark the approach to something like a 
classification of crimes. 

The true criminal law did not however come into existence 
till the year B.c. 149, when L. Calpurnius Piso. carried the 
statute known as the Lex Calpumia de Repetundis. The law 
applied to cases Repetundarum Pecuniarum, that is, claims by 
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Provincials to recover monies improperly received by a Gover¬ 
nor-General, but the great and permanent importance of this 
statute arose from its establishing the first Qusestio Perpetua. 
A Quasstio Perpetua was a Permanent Commission as opposed 
to those which were occasional and to those which were 
temporary. It was a regular criminal tribunal whose exist¬ 
ence dated from the passing of the statute creating it and 
continued till another statute should pass abolishing it. Its 
members were not specially nominated, as were the members 
of the older Quaestiones, but provision was made in the law 
constituting it for selecting from particular classes the judges 
who were to officiate, and for renewing them in conformity 
with definite rules. The offences of which it took cognisance 
were also expressly named and defined in this statute, and 
the new Quasstio had authority to try and sentence all persons 
in future whose acts should fall under the definitions of 
crime supplied by the law. It was therefore a regular 
criminal judicature, administering a true criminal juris¬ 
prudence. 

The primitive history of criminal law divides itself there¬ 
fore into four stages. Understanding that the conception of 
Crime, as distinguished from that of Wrong or Tort and from 
that of Sin, involves the idea of injury to the State or collec¬ 
tive community, we first find that the commonwealth, in 
literal conformity with the conception, itself interposed 
directly, and by isolated acts, to avenge itself on the author 
of the evil which it had suffered. This is the point from which 
we start; each indictment is now a bill of pains and penalties, 
a special law naming the criminal and prescribing his punish¬ 
ment. A second step is accomplished, when the multiplicity 
of crimes compels the legislature to delegate its powers to 
particular Quaestiones or Commissions, each of which is de¬ 
puted to investigate a particular accusation, and if it be 
proved, to punish the particular offender. Yet another move¬ 
ment is made when the legislature, instead of waiting for the 
alleged commission of a crime as the occasion of appointing 
a Quasstio, periodically nominates Commissioners like the 
Quaestores Parricidii and the Duumviri Perduellionis, on the 
chance of certain classes of crimes being committed, and in 
the expectation that they will be perpetrated. The last stage is 
reached when the Quasstiones from being periodical or occa¬ 
sional become permanent Benches or Chambers—when the 
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judges, instead of being named in the particular law nominat¬ 
ing the Commission, are directed to be chosen through all 
future time in a particular way and from a particular class— 
and when certain acts are described in general language and 
declared to be crimes, to be visited, in the event of their 
perpetration, with specified penalties appropriated to each 
description. 

If the Qusestiones Perpetuse had had a longer history, they 
would doubtless have come to be regarded as a distinct in¬ 
stitution, and their relation to the Comitia would have 
seemed no closer than the connection of our own Courts of 
Law with the Sovereign, who is theoretically the fountain of 
justice. But the Imperial despotism destroyed them before 
their origin had been completely forgotten, and, so long as 
they lasted, these Permanent Commissions were looked upon 
by the Romans as the mere depositaries of a delegated power. 
The cognisance of crimes was considered a natural attribute of 
the legislature, and the mind of the citizen never ceased to be 
carried back from the Qusestiones, to the Comitia which had 
deputed them to put into exercise some of its own inalienable 
functions. The view which regarded the Qusestiones, even 
when they became permanent, as mere Committees of the 
Popular Assembly—as bodies which only ministered to a 
higher authority—had some important legal consequences 
which left their mark on the criminal law to the very latest 
period. One immediate result was that the Comitia con¬ 
tinued to exercise criminal jurisdiction by way of bill of pains 
and penalties, long after the Qusestiones had been established. 
Though the legislature had consented to delegate its powers 
for the sake of convenience to bodies external to itself, it 
did not follow that it surrendered them. The Comitia and 
the Qusestiones went on trying and punishing offenders side 
by side; and. any unusual outburst of popular indignation 
was sure, until the extinction of the Republic, to call down 
upon its object an indictment before the Assembly of the 
Tribes. 

One of the most remarkable peculiarities of the institu¬ 
tions of the Republic is also traceable to this dependance of 
the Qusestiones on the Comitia. The disappearance of the 
punishment of Death from the penal system of Republican 
Rome used to be a very favourite topic with the writers of 
the last century, who were perpetually using it to point some 
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theory of the Roman character or of modem social economy^ 
The reason which can be confidently assigned for it stamps it 
as purely fortuitous. Of the three forms which the Roman 
legislature successively assumed, one, it is well known—the 
Comitia Centuriata—was exclusively taken to represent the 
State as embodied for military operations. The Assembly of 
the Centuries, therefore, had all powers which may be sup¬ 
posed to be properly lodged with a General commanding an 
army, and, among them, it had authority to subject all 
offenders to the same correction to which a soldier rendered 
himself liable by breaches of discipline. The Comitia Cen¬ 
turiata could therefore inflict capital punishment. Not so, 
however, the Comitia Curiata or Comitia Tributa. They were 
fettered on this point by the sacredness with which the person 
of a Roman citizen, inside the walls of the city, was invested 
by religion and law; and, with respect to the last of them, the 
Comitia Tributa, we know for certain that it became a fixed 
principle that the Assembly of the Tribes could at most im¬ 
pose a fine. So long as criminal jurisdiction was confined to 
the legislature, and so long as the assemblies of the centuries 
and of the Tribes continued to exercise co-ordinate powers, 
it was easy to prefer indictments for graver crimes before the 
legislative body which dispensed the heavier penalties; but 
then it happened that the more democratic assembly, that of 
the Tribes, almost entirely superseded the others, and became 
the ordinary legislature of the later Republic. Now the 
decline of the Republic was exactly the period during which 
the Qusestiones Perpetuse were established, so that the statutes 
creating them were all passed by a legislative assembly which 
itself could not, at its ordinary sittings, punish a criminal 
with death. It followed that the Permanent Judicial Com¬ 
missions, holding a delegated authority, were circumscribed 
in their attributes and capacities by the limits of the powers 
residing with the body which deputed them. They could do 
nothing which the Assembly of the Tribes could not have 
done; and, as the Assembly could not sentence to death, 
the Qusestiones were equally incompetent to award capital 
punishment. The anomaly thus resulting was not viewed in 
ancient times with anything like the favour which it has 
attracted among the modems, and indeed, while it is question¬ 
able whether the Roman character was at all the better for 
it, it is certain that the Roman Constitution was a great deal 
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i, Like every other institution which has accom¬ 
panied the human race down the current of its history the 
punishment of death is a necessity of society in certain stages 
of the civilising process. There is a time when the attempt 
to dispense with it baulks both of the two great instincts 

mnnh 6 a >K °l aI1 . penal law ’ Witho ^ il - the com¬ 

munity neither feels that it is sufficiently revenged on the 

criminal, nor thinks that the example of his punishment is 

adequate to deter others from imitating him. P The incom- 

W? e H‘ C +'° f ti the R ? n J an Tribunals to pass sentence of death 
ed distinctly and directly to those frightful Revolutionary 

wlsform n“ 0Wn aS j h J Proscri Ptions, during which all law 
was formally suspended simply because party violence could 
find no other avenue to the vengeance for which it was thirst- 
, caus ® contributed so powerfully to the decay of 
po ltica,! capacity in the Roman people as this periodical 

to we n need ^ and ’ when * had been resorted 
hbertv b^ d “ 0t heS J tate to a ? sert that the ruin of Roman 

it Tri^T \ m 7 ^ a iT 110 ” 0f time - If the P rac tice of 
had r a ?° rd ? d an ade( lo a te vent for popular 

heen fl 16 ° f Judlcial procedure would no doubt have 
, b ® e “ as Aagtatit y perverted as with us in the reigns of the 
later Stuarts, but national character would not have suffered 
as deeply as it did, nor would the stability of Roman institu¬ 
tions have been as seriously enfeebled. 

System whtiT 11 tW ° m ° r f sin ?» larities of the Roman Criminal 
h mu produced by the same theory of judicial 
authority They are, the extreme multiplicity of the Roman 

firation'nf 11 ’ 11 - 1 ' 3 S ’ a u d * he , ca P ricious and anomalous classi- 
22 *1 Whl . ch characterised Roman penal juris¬ 
prudence throughout its entire history. Every Oucusiw it 
has been smd, whether Perpetual or otherwise, had its origin 
d T‘ :t t f at . ute ' . F P m ‘he law which created it, it . 
S : auth0I ?, t yj 11 ngorously observed the limits which 
s charter prescribed to it, and touched no form of crimin- 
the^f 1 th f- charter did not expressly define. As then 

all called forth co ." stl , tuted the various Qusestiones were 
fn d j * by Particular emergencies, each of them beino- 

of the P time d re^" 1 ^ a daS - S whioh the circumstance? 
of the time rendered particularly odious or particularly 

to e!ch° U th hese e , nactments made not the slightest reference 
to each other, and were connected by no common principle 
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Twenty or thirty different criminal laws were in existence 
r, with exactly the same number of £ 

administer them; nor was any attempt made during 
ReDublic to fuse these distinct judicial bodies into one, or 
fo ^ve s^imetry to the provisions of *e statutes whi^ 
appointed them and defined their duties. The s ate:of the 
Roman criminal jurisdiction at this period, exhibited some re 
semblances to the administration of civil remedies m England 
at the time when the English Courts of Common Law had not 
as yet introduced those fictitious averments “to thei:r w 

which enabled them to trespass on ead 11 °* e p r p m s P B e nch 
nrovince Like the Quasstiones, the Courts of Queen s Pencil, 
Common Pleas, and Exchequer were all theoretical emana¬ 
tions from a higher authority, and each entertained a s P e “a 
class of cases supposed to be committed to it by the fountain 
^ts jSZ; but then the Roman Q —* y ™ 
many more than three in number, and it was infinitely less 
easyL discriminate the acts which fell under the cognisance 
of each Qusestio, than to distinguish beta^ 
the three Courts in Westminster Hall. The-ditolty ol dr 
inp- exact lines between the spheres of the different Quses 
tiones made the multiplicity of Roman tnban ^ s . s0 “ e o ^ 
more than a mere inconvenience; for we read with astonish 
ment that when it was not immediately clear under what 
generaldescription a man’s alleged offences ranged them 
felves he might be indicted at once or successively before 
several different Commissions, on the chance of some on 
them declaring itself competent to convict him; and, althoug 
con“ ctionby one Qmestio ousted the jurisdiction of the rest, 
acauittal bygone of them could not be pleaded to an accusa¬ 
tion before^another. This was directly contrary to the rule 
of the Roman civil law; and we may be sure that a people so 
sensitive as the Romans to anomalies (or, as them significant 
phrase was, to indegancies) in jurisprudence, would not long 
hav? federated it, had not the melancholy history of the 
Owes tiones caused them to be regarded much more as tem- 
K weapons - the hands of.factions than^as,p«man-t 
institutions for the correction of crime. The Emperors soon 
abolished this multiplicity and conflict of jurisdiction; but 
it is remarkable that they did not remove another singulan y 
of the criminal law which stands in close connection with the 
number of the Courts. The classifications of crimes winch are 
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contained even in the Corpus Juris of Justinian are remark- 
ably capricious. Each Qusestio had, in fact, confined itself to 
the crimes committed to its cognisance by its charter. These 
crimes, however, were only classed together in the original 
statute because they happened to call simultaneously for 
castigation at the moment of passing it. They had not there¬ 
fore anything necessarily in common; but the fact of their 
constituting the particular subject-matter of trials before a 
particular Qusestio impressed itself naturally on the public 
attention, and so inveterate did the association become be- 
tween the offences mentioned in the same statute that, even 
when formal attempts were made by Sylia and by the Emperor 
Augustus to consolidate the Roman criminal law, the legis¬ 
lator preserved the old grouping. The Statutes, of Sylia and 
Augustus were the foundation of the penal jurisprudence of 
the Empire, and nothing can be more extraordinary than 
some of the classifications which they bequeathed to it. I 
need only give a single example in the fact that perjury was 
always classed with cutting and wounding and with poison¬ 
ing } no doubt because a law of Sylia, the Lex Cornelia de 
Sicariis et Veneficis, had given jurisdiction over all these three 
forms of crime to the same Permanent Commission. It seems 
too that this capricious grouping of crimes affected the 
vernacular speech of the Romans. People naturally fell into 
the habit of designating all the offences enumerated in one 
law by the first name on the list, which doubtless gave its 
style to the Law Court deputed to try them all. All the 
offences tried by the Qusestio De Adulteriis would thus be 
called Adultery. . . ■ 

I have dwelt on the history and characteristics of the 
Roman Qusestiones because the formation of a criminal juris¬ 
prudence is nowhere else so instructively exemplified. The 
last Qusestiones were added by the Emperor Augustus, and 
from that time the Romans may be said to have had a toler¬ 
ably complete criminal law. Concurrently with its growth, 
the analogous process had gone on, which I have called the 
conversion of Wrongs into Crimes, for, though the Roman 
legislature did not extinguish the civil remedy for the more 
heinous offences, it offered the sufferer a redress which he was 
sure to prefer. Still, even after Augustus had completed his 
legislation, several offences continued to be regarded as 
Wrongs, which modern societies look upon exclusively as 
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Crimes; nor did they become criminally punishable till some 
late but uncertain date, at which the law began to take notice 
of a new description of offences called in the Digest crimina 
extraordinaria. These were doubtless a class of acts which the 
theory of Roman jurisprudence treated merely as wrongs; 
but the growing sense of the majesty of society revolted from 
their entailing nothing worse on their perpetrator than the 
payment of money damages, and accordingly the injured 
person seems to have been permitted, if he pleased, to pursue 
them as crimes extra ordinem , that is by a mode of redress 
departing in some respect or other from the ordinary pro¬ 
cedure. From the period at which these crimina extraordinaria 
were first recognised, the list of crimes in the Roman State 
must have been as long as in any community of the modern 
world. 

It is unnecessary to describe with any minuteness the mode 
of administering criminal justice under the Roman Empire, 
but it is to be noted that both its theory and practice have 
had powerful effect on modern society. The Emperors did 
not immediately abolish the Quaestiones, and at first they 
committed an extensive criminal jurisdiction to the Senate, 
in which, however servile it might show itself in fact, the 
Emperor was no more nominally than a Senator like the rest. 
But some sort of collateral criminal jurisdiction had been 
claimed by the Prince from the first; and this, as recollections 
of the free commonwealth decayed, tended steadily to gain 
at the expense of the old tribunals. Gradually the punish¬ 
ment of crimes was transferred to magistrates directly 
nominated by the Emperor and the privileges of the Senate 
passed to the Imperial Privy Council, which also became a 
Court of ultimate criminal appeal. Under these influences the 
doctrine, familiar to the modems, insensibly shaped itself 
that the Sovereign is the fountain of all Justice and the de¬ 
positary of all Grace. It was not so much the fruit of increas¬ 
ing adulation and servility as of the centralisation of the 
Empire which had by this time perfected itself. The theory 
of criminal justice had, in fact, worked round almost to the 
point from which it started. It had begun in the belief that it 
was the business of the collective community to avenge its 
own wrongs by its own hand; and it ended in the doctrine 
that the chastisement of crimes belonged in an especial 
manner to the Sovereign as representative and mandatary of 
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his people. The new view differed from the old one chiefly 

in the air of awfulness and majesty which the 

iustice appeared to throw around the person of the Sovereign. 

5 fSs later Roman view of.the Sovereign’s relation to 
justice certainly assisted in saving modem societies from the 
Lecessity of travelling through the series of changes which I 
have illustrated by the history of the Qusestiones. In the 
primitive law of almost all the races which have peopled 
Western Europe there are vestiges of the archaic notion that 
the punishment of crimes belongs to the general assembly 
of freemen: and there are some States—Scotland is said to 
be one of them-in which the parentage of the existing 
judicature can be traced up to a Committee of the legislative 
body. But the development of the criminal law was univers¬ 
ally hastened by two causes, the memory of the Roman 
Empire and the influence of the Church. On the one hand 
traditions of the majesty of the Caesars, perpetuated by th 
temporary ascendency of the House, of Charlemagne, were 
surrounding Sovereigns with a prestige which a mere bar¬ 
barous chilftain could never otherwise have acquired and 
were communicating to the pettiest feudal potentate the 
character of guardian of society and representative of the 
State. On the other hand, the Church, in its anxiety to put 
a curb on sanguinary ferocity, sought about for authority to 
punish the graver misdeeds, and found it in those passages of 
Scripture which speak with approval of the powers of punish¬ 
ment committed to the civil magistrate. The New Testament 
was appealed to as proving that secular rulers exist for the 
terror of evildoers; the Old Testament, as laying.down that 
“ Whoso sheddeth man’s blood, by man shall his blood be 
shed.” There can be no doubt, I imagine, that modem ideas 
on the subject of crime are based upon two assumptions con¬ 
tended for by the Church in the Dark Ages—first, that each 
feudal ruler, in his degree, might be assimilated to theRoman 
Magistrates spoken of by Saint Paul; and next, that the 
offences which he was to chastise were those selected for 
prohibition in the Mosaic Commandments, or rather such of 
them as the Church did not reserve to her own cognisance. 
Heresy (supposed to be included m the First and Second 
Commandments), Adultery, and Perjury were ecclesiastical 
offences, and the Church only admitted the co-operation of 
the secular arm for the purpose of inflicting severer punish- 
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ment in cases of extraordinary aggravation. At the sam** 

r^? e , taUght that ™ urder and robbery with their various 
modifications were under the jurisdiction of civil rulers not 

of Sod nt ° f their P0Siti0n bUt ** the ordinance 

There is a passage in the writings of King Alfred (Kemble 
11.209) which brings out into remarkable clearness the struggle 
of orW a T- US ? de . as . that Prevailed in his day as to the orffin 

iT nlrtlv to , rt 1SdlC t 1 i? n '- 11 ^ i! l be Seen that attributes 
the authority of the Church and partly to that 

tl he daims fOT Reason afi 

the lord the same immunity from ordinary rules which the 

C*“r“ ^AfteVthif > *h had aSS ^ 6d t0 treaS ° n againSt the 

cssar. After this it happened,” he writes, “ that many 

fa [ th of Christ > and there were many 
synodsassembled throughout the earth,and among the English 

hoW K- u aft6r !» he ? u ad recelved the faith of Christ, both of 
holy bishops and of their exalted Witan. They then ordained 
that, out of that mercy which Christ had taught, secular lords 
with their leave, might without sin take for every misdeed 
the bat m money which they ordained; except in cases of 

rr h r nSt A, l0 ?1? to / hich ‘hey dared not assign any 
mercy because Almighty God adjudged none to them that 

ffim'tcf death n ° r < !} d w hnSt adjud ? e an T t0 them which sold 
lo“d lie ffimUff”” C ° mmanded that a M should be 
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53; confusing past with present, 
43; equality of man, 54-56; 
equality of sex, 90; feudalism, 
62, 65; French history, 47, 48, 
50, 53 J French Law, 56; Greek 
interpretation of, 44; Grotian 
system, 56, 58, 59, 64-66; 

incorporated with Roman Law, 
36, 37; influence of Stoics, 32, 
33; Modern International Law, 
56-60; most critical period, 50; 
modern society, 54; occupancy, 
145-147, 153; origin of, 31, 32; 
private property, 164; Rousseau 
on, 51; slavery, 95; territorial 
sovereignty, 60-63; Testamen¬ 
tary Law, 103, 104 

Occupancy, 144, 145; in Roman 
Law, 145 

Pascal, Provincial Letters, 207 

Prescriptions, 167, 168; and 

Canon Law, 168 

Primogeniture, Celtic customs, 
141, 142; feudal system, 135- 
137; Hindoo Law, 134, 137, 
141; Mahometan Law, 142; 
Roman Law, 133, 134 

Property, natural modes of ac¬ 
quiring, 144 

Property Law, ancient Germanic, 
165, ancient < Sclavonic, 165; 
descent in Middle Ages, 132; 
Indian Law, 165; origin of, 145; 
possession, 170, 172; private, 
ancient forms of transfer, 160, 
162-164; Roman, 60, 66, 166; 
Cessio in Jure, 170; Edictum 
Perpetuum, 37; Emphyteusis, 
175-178; Gaius on, 174; Justi¬ 
nian, 174; law of persons and 
things, 152; mancipation, 163, I 


,.169; possessory interdicts, 171; 
Praetor’s interdict, 172; Res 
Mancipi, 160-164, 173; Res 
Nec Mancipi, 164; system of 
farming, 176; usucapion, 167, 
169, 173 

Roman Law, see separate headings 
Contracts, Criminal, Property, 
Occupancy, Testamentary; De- 
cemviral Law, 20; definition of 
inheritance, 107; end of period of 
jurists, 40; influence of Praetor, 
38; intestacy, 12 7-130; law 
of inheritance, in; Leges 
Corneliae, 24, 25; Leges Juliae, 
25; marriage, 91; obligation in, 
190, 191, 195, 197; Pandects of 
Justinian, 39; powers of Prae¬ 
tor, 37 , 39; Praetorian edict, 
24, 25; Responsa Prudentum, 
20, 21, 24; reverence of Romans 
for, 22; Statute Law, 25; 
Twelve Tables, 1, 8, 9, 12, 20 
Rousseau, on Social Contract, 181 

Savigny, 171; on occupancy, 150 
Slavery, American opinions of, 
96; influence of Law of Nature 
upon, 97; Roman system, 95-97 
Status, definition of, 100 

Testamentary Law, adoption and 
testation, 114, 115; Church’s 
influence upon, 102; corpora¬ 
tion, aggregate and sole, no; 
Hindoo Law, 113, 114; Hindoo 
compared with Roman, 113; 
Law of Nature, 103, 104; 

Roman Law, in, 112, 117-12.J; 
mancipation, 120, 123; Prae¬ 
torian testament, 123-125; 
Twelve Tables, 112, 119, 122; 
Roman family, agnatic and 
cognatic relationship, 86-89; 
duties and rights of father, 85; 
effects of Christianity, 92; 
family, the basis of State, 75, 
76; kinship, 86, 88; modifica¬ 
tion. of parental privileges, 84; 
origin of contract in, 99; origin 
of law of persons, 89; parental 
powers, 80-82, 88 
Theology, and Jurisprudence, 208- 
210 ", moral, 204, 205 
Theories, based on Roman doc¬ 
trine, Bentham, 69; Blackstone, 
67; differing from Roman 


doctrine, Hobbes, 68; Glossa- 
6 0 / S rSn Ota i iOnSof ’ 67 ’ Gr °tius, 

With ^ rU T den £ e,d ? SatisfaCtion 
wim, 70; Locke, 67* Monte«- 

meu, 68; patriot, 7I-75 
Universal succession, 106 • in 

„ gap** Law, 106, 107 1 “ 

Umversatis Juris,” 105 
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W hv C N * anC ; en T ‘ rules defeated 
by Natural Law, 90; Canon 
Law, ^-Enghsh Common Law, 

93, 94; Roman family, 00 , 01 • 

Roma? t mde P en dertce under 
Roman Law, 91 q 2; Roman 
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ESSAYS AND BELLES-LETTRES 

Anthology of Prose. Compiled and Edited by Miss S. L. Edwards. 675 
Arnold s (Matthew) Essays. Introduction by G. K. Chesterton, lis^ 

” ” fetudy of Celtic Literature, and other Critical Essays 

With Supplement by Lord Strangford, etc. 458 ’ 
_ . _ (See also Poetry) 

Bacon s Essays. Introduction by Oliphant Smeaton. 10 
(See also Philosophy) 

Bagehot’sLiterary Studies. 2 vols. Intro, by George Sampson. 520-1 
Belloc s (Hilaire) Stories, Essays, and Poems. 948 
Brown’s Bab and his Friends, etc. 116 

Essays. 

(See also Oratory) 

Canton’s (William) The Invisible Playmate, W. V., Her Book, and In 
^ ee ^°, R Young People) [Memory of W. V 566 
Carlyle’s Essays 2 vols With Notes by J. Russell Lowed 703-4 
M Present. Introduction by R. W. Emerson. 608 

it Sartor Resartus and Heroes and Hero Worship, 278 
„ ,, „ (See also Biography and History) 

°dSffiby 484 bT ^ Tll0IQaS H ° bjr - Intro! 

1 SS^?S2Soi^lS l ^s 1 , ot fir 11311 Essayi8t8 ' 653 

L Chesterton’s (G. K.) Stories, Essays, and Poems. 913 

Coleridge s Biographia Literaria. Introduction by Arthur Symons. 11 
*» Essays and Lectures on Shakespeare, etc. 162 
(See also Poetry) 

l De la Mare’s (Walter) Stories, Essays, and Poems. 940 
De Quincey’s (Thomas) Opium Eater. Intro, by Sir G. Douglas. 223 
” ” Th _ e English Mail Coach and Other Writings* 

Introduction by S. Hill Burton. 609 
j | T-. _ ( See also Biography) 

Dryden s Dramatic Essays. With an Introduction by W. H. Hudson 568 
Elyot s Gouernour. Intro, and Glossary by Prof. Foster Watson. * 227 
Emerson’s Essays. First and Second Series. 12 

„ Nature, Conduct of Life, Essays from the ‘ Dial.’ 322 

„ Representative Men. Introduction by E. Rhys. 279 

»» ^? cie Y an< ^ Solitude and Other Essays. 567 
(See also Poetry) 

Florio’s Montaigne. Introduction by A. R. Waller, M.A. 3 vols 440 9 
Froude’s Short Studies. Vols. I and II. 13 705 ' 

„ (? ee also History and Biography) 

Gdflllan s Literary Portraits. Intro, by Sir W. Robertson Nicoll. 348 
Goethe s Conversations with Eckermann. Intro, by Havelock Ellis 
851. (See also Fiction and Poetry) jCjU1S - 

Goldsmith’s Citizen of the World and The Bee. Intro, by R. Church. 902 
(See also Fiction and Poetry) 

Hamilton’s The Federalist. 519 

Hazlitt’s Lectures on the English Comic Writers. 411 

” The Round Table and Shakespeare’s Characters. 65 
»» Table Talk 6 im and Lectures 011 English Poets. 459 
„ Plain Speaker. Introduction by P. P. Howe. 814 
Holmes’s Autocrat of the Breakfast Table. 66 
„ Poet at the Breakfast Table. 68 
„ .» , Professor at the Breakfast Table. 67 

Hudson s (W. H.) A Shepherd’s Life. Introduction by Ernest Rhvs 926 
Hunt s (Leigh) Selected Essays. Introduction by J. B. Priestley. ’ 829 
Huxley s (Aldous) Stories, Essays, and Poems. 935 
Irving’s Sketch Book of Geoffrey Crayon. 117 
r v, ( 8ee aiso Biography and History) 

Lamb s Essays of Elia. Introduction by Augustine Birrell. 14 
(See also Biography and For Young People) 
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282 


ESSAYS AND BELLES-LETTRES —continued 

Landor’s Imaginary Conversations and Poems: A selection. Edited 
with Introdnction by Havelock Ellis. 890 
Lowell’s (James Bussell) Among My Books. 607 

Macaulay’s Essays. 2 vols. Introduction by A. J. Grieve, M.A. 225--6 
Miscellaneous Essays and The Lays of Ancient Borne. 439 
(See also History and Oratory) 

Machiavelli’s Prince. Special Trans, and Intro, by W. K. Marriott. 280 
(See also History) _ „„„ 

Martinengo-Cesaresco (Countess): Essays in the Study of Folk-Songs. 673 
Mazzini’s Duties of Man, etc. Introduction by Thomas Jones, M.A. 224 
Milton’s Axeopagitica, etc. Introduction by Professor C. E. Vaughan. 795 
(See also Poetry) no7 

Mitford’s Our Village. Edited, with Intro., by Sir John Squire. 927 
Montagu’s (Lady) Letters. Introduction by B. Brimley Joonson. 69 
Newman’s On the Scope and Nature of University Education, and a 
paper on Christianity and Scientific Investigation. Introduction by 
Wilfred Ward. 723 

(See also Philosophy) _ . , 

Osborne’s (Dorothy) Letters to Sir William Temple. Edited and con¬ 
notated by Judge Parry. 674 . , 

Penn’s The Peace of Europe. Some Fruits of Solitude etc. 

Prelude to Poetry, The. Edited by Ernest Bhys. 789 
Bcynold’s Discourses. Introduction by L. March Phillipps. 

Bhys’s New Book of Sense and Nonsense. 813 
Bousseau’s Emile. Translated by Barbara Foxley. 518 
(See also Philosophy and Theology) 

Buskin’s Crown of Wild Olive and Cestus of Aglaia. 323 
Elements of Drawing and Perspective. 217 
„ Ethics of the Dust. Introduction by Grace Bhys. 

Modern Painters. 5 vols. Introduction by Lionel Oust. 208 r 12 
** Pre-Baphaelitism. Lectures on Architecture and Painting, 
Academy Notes, 1855-9, and Notes on the Turner Gallery. 
Introduction by Laurence Binyon. 218 
Sesamo and Lilies, The Two Paths, and The King of the Golden 
Biver. Introduction by Sir Oliver Lodge. 219 
Seven Lamps of Architecture. Intro, by Selwyn Image. 207 
” Stones of Venice. 3 vols. Intro, by L. March Phillipps. 213-15 
” Time and Tide with other Essays. 450 

Unto This Last. The Political Economy of Art. 213 
" (See also For Young People) 

Spectator, The. 4 vols. Introduction by G. Gregory Smitn. 

Spencer’s (Herbert) Essays on Education. Intro, by C. W. Eliot. 

Sterne’s Sentimental Journey aud Journal and Letters to Eliza, 
by George Saintsbury. 796 

(See also Fiction) . 

Stevenson’s In the South Seas and Island Nights Entertainments. 

Virginibus Puerisque and lamiliar Studies of Men 
Books. 765 

(See also Fiction, Poetry, and Travel) 

Swift’s Tale of a Tub, The Battle of the Books, etc. 347 
(See also Biography and For Young People) 

Swinnerton’s (Frank) The Georgian Literary Scene. 943 
Table Talk. Edited by J. C. Thornton. 906 

Taylor’s (Isaac) Words and Places, or Etymological Illr^trations of 
7 History, Ethnology, and Geography. Intro, by Edward Thomas. 517 
Thackeray’s (W. M.) The English Humorists and The Four Georges. 
Introduction by Walter Jerrold. 610 
(See also Fiction) 

Thorean’s Walden. Introduction by Walter Baymond. 281 
Trench’s On the Study of Words and English Past and Present. Intro¬ 
duction by George Sampson. 788 
Tytler’s Essay on the Principles of Translation. 168 
Walton’s Compleat Angler. Introduction by Andrew Lang. 70 
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FICTION 

Aimard’s The Indian Scout. 428 , w 

Ainsworth’s (Harrison) Old St Paul’s. Intro, by W. E. A-Axon. 522 
„ The Admirable Crichton. Intro, by E. Bhys. 804 
L ” „ The Tower of London. 400 

” „ Windsor Castle. 709 . 

” „ Rookwood. Intro, by Frank Swmnerton. 870 

American Short Stories of the Nineteenth Century. Edited by John 
Cournos. 840 ^ 

l Austen’s (Jane) Emma. Introduction by R. B.Johnson 24 

Mansflald Park. Introduction by R. B. Johnson. 23 
” ’ Northanger Abbey and Persuasion. Introduction by 

” R. B. Johnson. 25 

r , Pride and Prejudice. Introduction by R. B. Johnson. 22 

I ” Sense and Sensibility. Intro, by It. B. Johnson. 21 

J Balzac’s (Ilonord de) Atheist’s Mass. Preface by George Saintsbury. 229 
„ Catherine de Medici. Introduction by George 
” Saintsbury. 419 

. Christ in Flanders. Introduction by George 

” ’ Saintsbury. 284 . , , 

„ Cousin Pons. Intro, by George Saintsbury. 483 

” Eugenie Grandet. Intro, by George Saintsbury. 169 

” , Lost Illusions. Intro, by Goorgo Saintsbury. 658 

” Old Goriot. Intro, by George Saintsbury. 170 

” ” The Cat and Racket, and Other Stories. 349 

” ” The Chouans. Intro, by George Saintsbury. 285 

” ” The Country Doctor. Intro. George Saintsbury. 530 

” ” The Country Parson. 686 

” . The Quest of the Absolute. Introduction by George 

” ’ Saintsbury. 286 

The Rise and Fall of Cesar Birotteau. 596 
” ” The Wild Ass’s Skin. Intro. George Saintsbury. 26 

” Ursnle Mirouet. Intro, by George Saintsbury. 733 

Barbnsse’s Under Fire. Translated by Fitzwater Wray. 798 
L Bennett’s (Arnold) The Old Wives’ Tale. 919 
L Blackmorc’s (R. D.) Lorna Doone, 304 

l Sorrow's XjctYcngro* Introduction by ThomBS Scccombc* 119 
„ Romany Rye. 120 
(See also Travel) 

Bronte’s (Anne) The Tenant of WJMfell Hall and Apes Grey. 685 
r (Charlotte) Jane Eyre. Introduction by May Sinclair. 287 

r M „ Shirley. Introduction by May Sinclair. 288 

” „ The Professor. Introduction by May Sinclair. 417 

” Villette. Introduction by May Sinclair. 351 

L ” (Emily) Wuthering Heights.. 243 

Burney’s (Fanny) Evelina. Introduction by R. B. Johnson. 352 
Butler’s (Samuel) Erewhon and Erowhon Revisited. Introduction by 
Desmond MacCarthy. 881 _ , 

M The Way of All Flesh.. Intro, by A. J. Hopp6. 895 
Collins’ (Wilkie) Tho Woman in White. 464 
L Conrad’s Lord Jim. Introduction by R. B. Ciinnmghame Grahame. 92e 
L Converse’s (Florence) Long Will. 323 

Dana’s (Richard H.) Two Years before the Mast. 588 
Daudet’s Tartarin of Tarascon and Tartarin of tho Alps. 423 
Defoe’s Fortunes and Misfortunes of Moll Flanders. Intro, by G. A. Aitken 
Captain Singleton. Introduction by Edward Garnett. 74 Lb3 7 
Journal of the Plague Year. Introduction by G. A. Aitkon. 289 
Memoirs of a Cavalier. Introduction by G. A. Aitken. 283 
(See also For Young People) 

Charles Dickens’ Works. Each volume with an Intro, by G. K . Chesterton. 

American Notes. 290 
L Barnaby Rudge, 7 6 
L Bleak House. 236 

Child’s History of England, 291 
L Christmas Books. 239 


L Christmas Stories. 414 
L David CopperfLeld. 242 
L Dombey and Son. 240 
Edwin Drood. 725 
L Great Expectations. 234 
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Charles Dickens’ Works —continued 


Hard Times. 292 Our Mutual Friend. 294 

L Little Dorrit. 293 L Pickwick Papers. 235 

l Martin Chuzzlewit. 241 Reprinted Pieces. 744 

L Nicholas Nickleby. 238 Sketches by Boz. 237 

l Old Curiosity Shop. 173 L Tale of Two Cities. 102 

L Oliver Twist. 233 Uncommercial Traveller. 536 

Disraeli’s Coningsby. Introduction by Langdon Davies. 535 
Dostoevksy’s (Fyodor) Crime and Punishment. Introduction by 
Laurence Irving. 501 

i* „ Letters from the Underworld and Other Tales. 

Translated by C. J. Hogarth. 654 
n „ Poor Folk and the Gambler. Translated by C. J. 

Hogarth. 711 

» „ The Possessed. Introduction by J. Middleton 

Murry. 2 vols. 861-2 

„ „ The House of the Dead, or Prison Life in Siberia. 

Introduction by Madame Stepniak. 533 
M „ The Brothers Karamazov. Translated by Con¬ 

stance Garnett. 2 vols. 802-3 
,, „ The Idiot. 682 

Du Maurier’s (George) Trilby. Introduction by Sir Gerald du Maurfer. 

With the original illustrations. 863 
Dumas’ Black Tulip. Introduction by Ernest Rhys. 174 
„ Chicot the Jester. 421 

„ Le Chevalier de Maison Rouge. Intro, by Julius Bramont. 614 
„ Marguerite de Valois (‘La Reine Margot’). 326 
L », The Count of Monte Cristo. 2 vols. 393-4 
„ The Forty-Five. 420 

L „ The Three Musketeers. 81 

„ The Vicomte de Bragelonne. 3 vols. 593-5 
L „ Twenty Years After. Introduction by Ernest Rhys. 175 
Edgar’s Cressy and Poictiers. Introduction by Ernest Rhvs. 17 
„ Runnymede and Lincoln Fair. Intro, by L. K. Hughes. 320 
(See also For Young People) 

Edgeworth’s Castle Rackrent and The Absentee. 410 
L Eliot’s (George) Adam Bede. 27 
„ „ Felix Holt. 353 

„ „ Middlemarch. 2 vols. 854-5 

L „ „ Mill on the Floss. Intro. Sir W. Robertson Nicoll. 325 

,» „ Romola. Introduction by Rudolf Dircks. 231 

L „ „ Scenes of Clerical Life. 468 

„ „ Silas Marner. Introduction by Annie Matheson. 121 

L English Short Stories. An Anthology. 743 

Erckmann-Chatrian’s The Conscript and Waterloo, 354 

„ „ The Story of a Peasant. Translated by C. J. 

Hogarth. 2 vols. 706-7 
Fenimore Cooper’s The Deerslayer. 77 

„ „ The Last of the Mohicans. 79 

„ „ The Pathfinder. 78 

„ „ The Pioneers. 171 

„ „ The Prairie. 172 

Ferrier’s (Susan) Marriage. Introduction by H. L. Morrow. 816 
Fielding’s Amelia. Intro, by George Saintsbury. 2 vols. 852-3 

„ Jonathan Wild, and The Journal of a Voyage to Lisbon. 

Introduction by George Saintsbury. 877 
„ Joseph Andrews. Introduction by George Saintsbury. 467 
„ Tom Jones. Intro, by George Saintsbury. 2 vols. 355-6 
Flaubert’s Madame Bovary. Translated by Eleanor Marx-Aveling. 
Introduction by George Saintsbury. 808 
„ Salarnmbd. Translated by J. S. Chartres. Introduction by 
Professor F. C. Green. 869 

French Short Stories of the 19 th and 20 th Centuries. Selected, with 
an Introduction by Professor F. C. Green. 896 
j. Galsworthy’s (John) The Country House. 917 
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by Thos. Seccombo. 615 

598 

EUis Chadwick. 524 
952 
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FICTION —continued 

Galt's Annals of a Parish. Introduction by Baillie Macdonald. 
Gaskell’s (Mrs) Cousin Phillis, etc. Intro 

„ Cranford. 83 , „ . 

Mary Barton. Introduction by Thomas Seeeombe, 

’’ Sylvia’s Lovers. Intro, by Mrs 

Ghost Stories. Edited by John Hampden. 

(See also Poetry and Drama) 

Gleig’s (G. R.) The Subaltern. 708 
Goethe’s Wilhelm Meister. Carlyle's Translation. 

(See also Essays and Poetry) 

Gogol’s (Nicol) Dead Souls. Translated by C. J. Hogarth. 726 
„ Taras Bulba and Other Tales. 740 
Goldsmith’s Vicar of Wakefield. Introduction by J. M. D. 295 
(See also Essays and Poetry) 

Goncharov’s Oblomov. Translated by Natalie Duddington. 

Gorki’s Through Russia. Translated by C. J. Hogarth. 741 
Harte’s (Bret) Luck of Roaring Camp and other Tales. 681 
Hawthorne’s The House of the Seven Gables. Intro. Ernest Ilhys. 

, The Scarlet Letter. 122 

The Blithedalo Romance. 592 

The Marble Faun. Intro, by Sir Leslie Stephen. 424 
” Twice Told Tales. 531 

” (See also For Young People) 

Hugo’s (Victor) Les Misdrables. Intro, by S. R. John. 2 vols. 363-4 


878 


176 


Notre Dame. Introduction by A. C. Swinburne. 422 
” ” Toilers of the Sea. Introduction by Ernest Rhys. 509 

Italian Short Stories. Edited by D. Pettoello. 876 
James’s (G. P. R.) Richelieu. Introduction by Rudolf Dircks. 357 
James’s (Henry), The Turn of the Screw and The Aspern Papers. 912 
Jefferies’s (Richard) After London and Amaryllis at the Fair. Intro, by 
David Garnett. 951 

(See also For Young People; 

Kingsley’s (Charles) Alton Locke. 462 

Hereward the Wake. Intro, by Ernest Rhys. 296 
” nypatia. 230 „ n t . 

” Westward Hoi Introduction by A. G. Grieve. 20 

” ” Yeast. 611 

(See also Poetry and For Young People) 

(Henry) Geoffrey Hamlyn. 416 
’ „ Ravenshoe. 28 

Lawrence’s (D. H.) The White Peacock. 914 ■ 

Lever’s Harry Lorrequer. Introduction by Lewis Melville. 177 
Loti’s (Pierre) Iceland Fisherman. Translated by W. P. Baines. 920 
Lover’s Handy Andy. Introduction by Ernest Rhys. 178 
Lytton’s Harold. Introduction by Ernest Rhys. 15 
„ Last Days of Pompeii. 80 

Last of the Barons. Introduction by R. G. Watkin. 18 
Rienzi. Introduction by E. H. Blakeney, M.A. 632 
(See also Travel) 

MacDonald’s (George) Sir Gibbie. 678 
(See also Romance) 

Manning’s Mary Powell and Deborah’s Diary. Introduction by Katherine 
Tynan (Mrs Hinkson). 324 
Sir Thomas More. Introduction by Ernest Rhys. 19 
Marryat’s Jacob Faithful. 618 . „ eo 

.. Mr Midshipman Easy. Introduction by R. B. Johnson. 82 
Percival Keene. Introduction by R. Brimley Johnson. 358 
” Peter Simple. Introduction by R. Brimley Johnson. 232 
" The King’s Own. 580 

(See also For Young People) 

Maugham’s (Somerset) Cakes and Ale. 932 
Maupassant’s Short Stories. Translated by Marjorie Laurie. 

duction by Gerald Gould. 907 , 

Melville’s (Herman) Moby Dick. Introduction by Ernest Rhys. 
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FICTION —continued 

Melville’s (Herman) Omoo. Introduction bv Ernest Rhvs. 297 
b .» „ Typee. Introduction by Ernest Rhys. 180 

L Meredith's (George) Tbe Ordeal of Richard Feverel. 916 

M6rim6e’s Carmen, with Pr6vost’s Manon Lescaut. Intro, by Philip 
Mickiewicz’s (Adam) Pan Tadeusz. 842 [Henderson. 834 

Modern Short Stories. Edited by John Hadfield. 954 
L Moore’s (George) Esther Waters. 933 

Mulock’s John Halifax, Gentleman. Introduction by J. Shaylor. 123 
Neale’s (J. M.) The Fall of Constantinople. 655 

Paltock’s (Robert) Peter Wilkins; or, The Flying Indians. Introduction 
by A. H. Bullen. 676 

Pater’s Marius the Epicurean. Introduction by Osbort Burdett. 903 
Peacock's Headlong Hall and Nightmare Abbey. 327 
L Poe’s Tales of Mystery and Imagination. Intro, by Padraic Colum. 336 
(See also Poetry) 

Provost’s Manon Lescaut, with M6rim6e’s Carmen. Introduction bv 
Philip Henderson. 834 
L Priestley’s Angel Pavement. 938 

Pushkin’s (Alexander) The Captain’s Daughter and Other Tales. Trans, 
by Natalie Duddington. 898 

Quiller-Couch’s (Sir Arthur) Hetty Wesley. 864 [2 vols, 865-0 

Radcliffe’s (Ann) Mysteries of Udolpho. Intro, by R. Austin Freeman. 
L Reade’s (C.) The Cloister and the Hearth. Intro, by A. C. Swinburne. 29 
„ Peg Woffington and Christie Johnstone. 299 
Richardson’s (Samuel) Pamela. Intro, by G. Saintsbury, 2 vols. 683-4 
»» ‘ „ Clarissa. Intro, by Prof. W. L. Phelps. 4 vols. 

882 5 

Russian Authors, Short Stories from. Trans, by R. S. Townsend. 758 
Sand’s (George) The Devil’s Pool and Francois the Waif. 534 
Scheffel’s Ekkehard: a Tale of the Tenth Century. 529 
Scott’s (Michael) Tom Cringle’s Log. 710 
Sir Walter Scott’s Works: 

Abbot, The. 124 L Ivanhoe. Intro. Ernest Rhys 16 

Anne of Geierstein. 125 L Kenilworth. 135 

Antiquary, The. 126 Monastery, The. 136 

Black Dwarf and Legend of Old Mortality. 137 

Montrose. 128 Peveril of the Peak. 138 

Bride of Lammermoor. 129 Pirate, The. 139 

Castle Dangerous and the Sur- Quentin Durward. 140 

geon’s Daughter. 130 Redgauntlot. 141 

Count Robert of Paris. 131 Rob Roy. 142 

Fair Maid of Perth. 132 St. Ronan’s Well. 143 

Fortunes of Nigel. 71 Talisman, The. 144 

Guy Mannering. 133 Waverley. 75 

Heart of Midlothian, The. 134 Woodstock. Intro, by Edward 
HighlandWidowand Betrothed. 127 Garnett. 72 
(See also Biography and Poetry) 

Shchedrin’s The Golovlyov Family. Translated by Natalie Duddington 
Introduction by Edward Garnett. 908 
Shelley’s (Mary Wollstonecraft) Frankenstein. 616 
Sheppard’s Charles Auchester. Intro, by Jessie M. Middleton. 505 
Shorter Novels, YoJ. 1. Elizabethan and Jacobean. Edited by Philip 
Henderson. 824 

„ ,, Vol. II. Jacobean and Restoration. Edited by Philip 

Henderson. 841 

„ „ Vol. III. Eighteenth Century (Rockford’s Vathek 

Walpole’s Castle of Otranto, and Dr. Johnson’s 
Rasselas). 856 

Sienkiewicz (Henryk). Tales from. Edited by Monica M. Gardner. 871 
Smollett’s Peregrine Pickle. 2 vols. 838-9 

„ Roderick Random. Introduction by H. W. Hodges. 790 
Stendhal’s Scarlet and Black. Translated by C. K. Scott Moncreiff 
2 vols. 945-6 
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FICTI ON —continued 


Stevenson’ 


Sterne’s Introduction bTo^e Saintsbory. 6I7 

The J MMter n cS Ballantrae imd The T 2iaS?A and 0t ¥ r TaIe3 ' 

Jhe Btaek Arrow. 76* 1767 

^ fcr 

Pendenms, Intro, by Walb wfin 10 » 2 vols. 465-6 

Roundabout Papers. 687 Jerrold> 2 vole. 425-6 

lTlt> 

To, :. to7 AssrWoTh:v° b -««» 

„ :: , Wa¥^d“p d e ^ 3 an r d o. s 0t he !d-i aw -“dVai/s. *%?**■ 5M 
Tiollope 8 (Anthony) Barehester Towers. 30 
” »» Rr. Thorne. 360 

:: T£“GoMen r LlSfof otrtl? Er T “ st Mys. 131 

Sir Hugh Walpole. °76? 16 Intr oduction by 

;; ” Ph{lP^ s F Chron i c l es of Barset. 2 vols 30i_o 

” " The 

T MK en eT . s Fathers and Som Sniatea ‘c'r b S Em ?f Rh ^- W 

.. Hza. Translated by W R!°s %a ( lt'l; H0 ^ th ' 743 

I. Voltaire's O.S !nd Oteffi Yss* 0 '* 611 ' 5 S ‘ To ™^d. 528 
^ Mr Perrin and Mr Traill dis 

WWo-M^ffle^Tto^fatoir ° f »1« 


history 


Anglo-Saxon Chronicle, The. Tran sinu T T 

««n ax-2 

faction by E. Rh y, 3 00 
I* 737-3 

t-, ” , , Greece under the Romans. I8 r > 

» 8 Edward VI.' Inte”’ ^fy^fewell’ 11M - p - 3 vol3 372-4 

:: 5&fc Iff 

Froude’s ‘History of Engllnd.Mn ?o' vo ls V °fe Completing 

^Sf|E«SSS 

(See also Biography) ouieaT;o11 * M -A. 6 vols. 434-6, 474-6 
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HISTORY— continued . _ 

Green’s Short History of the English Peo^e. E^ted and Revised^ 

Cecil Jane, with an Appendix by R.P^arley, ^ yols< 

Grote’s History of of England. 3 vols. 621-3 

W fr espear6 ’ 3 PlaT9 ' Iatroduotl ° n tT 

IrvhS^I^ 478 

lrvmg (See aZso Essays “^.Setion by Dr Jacob Hart. 712 

esss? ” otion by p 

T. G. Masaryk. Revised edition. 

Macaulay's History * Obatoby) 

L h ^i“rs To1 - to GlbboiU 438 

V— 7 a by w. 

Mom With I reviewed thework by E. A. Freeman. 

Motley’s Dutch Republic. 3 vols. 861 8 „ 3 

fapHr-S & “■ 0 

gSSf^^^ 

fe«s <sr iT aes - "; d : 

VCtS^orSe^l: 1 *TrSatedby Martyn P. PoUack. 780 

ORATORY 

Anthology of British Historical Speeches and Orations. Compiled by 
% Ernest Rhys. 714 , , ith jntro. by Joseph Sturge. 252 

34 °- <" E9SiYS) 

Macaulay’s |PfJ*® 8 |£,f ““S IHstoby? “ 

Pitt’s Orations on the War with France. 145 

PHILOSOPHY AND THEOLOGY 
1 L«rw te X n r|^ S |oW Tgt^-na *' 

Arranged by the Rev. R. E- J lor - Tran slated by D. P. Chase. 

547 

Bacon’s The®Ad^^Sj g 8 Ij 0 ^^ o KnowlS New^heOT of 
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introduction by 


PHILOSOPHY AND THEOLOGY —continued 
Boe W„a ( uSS ) b^f& t BaK. of 6eS ThinK8 ’ wlth other Wdtta88 - 

Browne’s Religio Medici, etc. Intro, by Professor C. H. Herford. 92 
Bunyan’s Grace Abounding and Mr Badman. Introduction by G. B 
■re ^ 15 (See also Romance) 

Burton s (Robert) Anatomy of Melancholy. Introduction by Holbrook 
jacKSon. u yoIs. 8oo*“S 

Butler’s Analogy of Religion. Introduction by Rev. Ronald Bayne 90 
Descartes’ (Ren<§) A Discourse on Method. Translated by Professor John 
Veitch. Introduction by A. D. Lindsay. 570 
l Ellis* (Havelock) Selected Essays. Introduction by J. S. Collis. 930 
l Gore’s (Charles) The Philosophy of the Good Life. 924 
Hindu Scriptures. Edited by Dr Nicol Macnicol. 

Rabindranath Tagore. 944 
Hobbes’ Leviathan. Edited, with Intro, by A. D. Lindsay, M.A. 691 
Hooker s Ecclesiastical Polity. Intro, by Rev. H. Bayne. 2 vols 201-2 
Hume’s Treatise of Human Nature, and other Philosophical Works 
Introduction by A. D. Lindsay, M.A. 2 vols. 548-9 
James (William): Selected Papers on Philosophy. 739 
Kant’s Critique of Pure Reason. Translated by J. M. D. Meikleiohn 
Introduction by A. D. Lindsay, M.A. 909 
Keble’s The Christian Year. Introduction by J. C. Shairp 690 
King Edward VI. First and Second Prayer Books. Introduction by the 
Right Rev. Bishop of Gloucester. 448 y 

l Koran, The. Rodwell’s Translation. 380 
Latimer’s Sermons. Introduction by Canon Beeching. 40 
Law’s Serious Call to a Devout and Holy Life. 9 i 
Leibniz’s Philosophical Writings. Selected and trans. by Mary Morris 
Introduction by O. R. Morris, M.A. 905 
Locke’s Two Treatises of Civil Government. 

William S. Carpenter. 751 
Malthus on the Principles of Population. 2 vols. 692-3 
Mill’s (John Stuart) Utilitarianism, Liberty, Representative Government 
With Introduction by A. D. Lindsay, M.A. 482 
„ Subjection of Women. (See Wollstonecraft, Mary, under Science) 
More’s Utopia. Introduction by Judge O’Hagan. 461 
New Testament. Arranged in the order in which the books came to the 
Christians of the First Century. 93 
Newman’s Apologia pro Vita Sua. Intro, by Dr Charles Sarolea. 

{See dLso Essays) 


Introduction by Professor 


636 


Nietzsche’s Thus Spake Zarathustra. Trans, by A. Tille and M. M. Bozman 
Paine’s Rights of Man. Introduction by G. J. Holyoake. 718 r 892 

Pascal’s Pens6es. Translated by W. F. Trotter. Introduction by 
T. S. Eliot. 874 [C.I.E. 403 

Ramayana and the Mahabharata, The. Translated by Romesh Dutt 
Renan’s Life of Jesus. Introduction by Right Rev. Chas. Gore, D.D 805 
Robertson’s (F. W.) Sermons on Christian Doctrine, and Bible Subjects 
Each Volume with Introduction by Canon Burnett. 3 vols 37-9 
(Note: No. 37 is out of print.) 

Robinson’s (Wade) The Philosophy of Atonement and Other Sermons 
Introduction by Rev. F. B. Meyer. 637 
Rousseau’s (J. J.) The Social Contract, etc. 660 . (See also Essays) 

St Augustine’s Confessions. Dr Pusey’s Translation. 200 
St Francis: The Little Flowers, and The Life of St. Francis. 485 
Seeley’s Eece Homo. Introduction by Sir Oliver Lodge. 305 
Selection from St Thomas Aquinas. Edited by The Rev. Father M C 
D’Arcy. 953 

Spinoza’s Ethics, etc. Translated by Andrew J. Boyle. With Intro¬ 
duction by Professor Santayana. 481 
Swedenborg’s (Emmanuel) Heaven and Hell. 379 

.» „ The Divine Love and Wisdom. 635 

„ „ The Divine Providence. 658 

»» „ The True Christian Religion. 893 
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792 


502 


307 


872 

by 


POETRY AND DRAMA 

Anglo-Saxon Poetry. Edited by Professor R. K. Gordon. 794 
Arnold’s (Matthew) Poems, 1840-66, including Thyrsis. 334 
Ballads, A Book of British. Selected by R. B. Johnson. 572 
Beaumont and Fletcher, The Select Plays of. Introduction by Professor 
Baker, of Harvard University. 506 
Bjornson’s Plays. Yol. I. The Newly Married Couple. Leonardo, A 
J Gauntlet. Trans, by R. Farquharson Sharp 625 

Yol. II. The Editor, The Bankrupt, and The King. 

” Translated by R. Farquharson Sharp. 696 

Blake’s Poems and Prophecies. Introduction by Max Plowman. 
Browning’s Poems, 1833-44. Introduction by Arthur Waugh. 41 

*’ The’Ring and the Book. Intro, by Chas. W. Hodell. 

L Burns’ Poems and Songs. Introduction by J. Douglas. 94 
Byron’s Poetical and Dramatic Works. 3 vols. 486-8 
Calderon: Six Plays, translated by Edward FitzGerald. 819 
L Chaucer’s Canterbury Tales. Edited by Principal Burrell, M.A. 
Coleridge, Golden Book of. Edited by Stopford A. Brooke. 43 
(See also Essays) 

Cowper (William). Poems of. Edited by H. I Anson Fausset. 

(See also Biography) 

Dante’s Divine Comedy (Cary’s Translation). Specially edited 
Edmund Gardner. 308 

Donne’s Poems. Edited by H. I’Anson Fausset. 867 
Dryden’s Poems. Edited by Bonamy Dobree. 910 
Eighteenth-Century Plays. Edited by John Hampden. 818 
Emerson’s Poems. Introduction by Professor Bakeweil, Yale, U.S.A. 71c 
L English Religious Verse. Edited by G. Lacey May. 937 
L Everyman and other Interludes, including eight Miracle Plays. Edited 
by Ernest Rhys. 381 0 

Ij FitzGerald’s (Edward) Omar Khayy&m and Six Plays of Calderon. 819 
Goethe’s Faust. Parts I and II. Trans, and Intro, by A. G. Latham. 335 
(See also Essays and Fiction ) , . ^ 

L Golden Book of Modern English Poetry, The. Edited by Thomas Cald- 

Golden ^Treasury of Longer Poems, The. Edited by Ernest Rhys. 746 
Goldsmith’s Poems and Plays. Introduction by Austin Dobson. 41t> 
(See also Essays and Fiction) 

Gray’s Poems and Letters. Introduction by John Drinkwater. C-8 
Hebbel’s Plays. Translated with an Introduction by Dr C. K. Allen. 694 
Heine: Prose and Poetry. 911 

Herbert’s Temple. Introduction by Edward Thomas. 309 
Herrick’s Hesperides and Noble Numbers. Intro, by Ernest Rhys. 310 

t Ibsen’s Brand. Translated by F. E. Garrett. 716 , 

l tn g h The Warriorg at Helgoland, and An Enemy of the People. 
” Translated by R. Farquharson Sharp. 552 

Lady Inger of Ostraat, Love’s Comedy, and The League of 
” Youth. Translated by R. Farquharson Sharp. 729 

Peer Gynt. Translated by R. Farquharson Sharp. 747 
” A Doll’s House, The Wild Duck, and The Lady from the Sea. 
” Translated by R. Farquharson Sharp. 494 

The Pretenders, Pi bars of Society, and Rosmersholm. Translated 
” by R. Farquharson Sharp. 659 

Ton«on’s (Ben) Plays. Intro, by Professor Schellmg. 2 vols. 489-JO 
Kalidasa: Shakuntala. Translated by Professor A. W. Ryder. 629 

1 KinSlev’s ei (Charle8) Poems. Introduction by Ernest Rhys. 793 
° y (See also Fiction and For Young People) 

l Langland’s (William) Piers Plowman. 571 

Lessing’s Laocoon, Minna von Barnhelm, and Nathan the Wise. 843 
t Longfellow’s Poems. Introduction by Katherine Tynan..38 

Marlowe’s Plays and Poems. Introduction by Edward Thomas. 383 
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POETRY AND DRAMA —continued 

L Milton's Poems. Introduction by W. IT. D. Rouse. 384 
(See also Essays) 

Minor Elizabethan Drama. Vol. I. Tragedy. Selected, with Introduction, 
by Professor Thorndike. Vol. II. Comedy. 491-2 
L Minor Poets of the 18 th Century. Edited by H. I’Anson Pausset. 844 
Minor Poets of the 17 th Century. Edited by R. G. Howarth. 873 
l Modern Plays. 942 

MolRre’s Comedies. Introduction by Prof. F. C. Green. 2 vols. 830-1 
New Golden Treasury, The. An Anthology of Songs and Lyrics. 695 
Old Yellow Book, The. Introduction by Charles E. Hodell. 503 
Omar Khayy&m (The Rub&iy&t of). Trans, by Edward FitzGerald. 819 
L Palgrave’s Golden Treasury. Introduction by Edward Hutton. 96 
Percy’s Reliques of Ancient English Poetry. 2 rols. 148-9 
Poe’s (Edgar Allan) Poems and Essays. Intro, by Andrew Lang. 791 
(See also Fiction) 

Pope (Alexander): Collected Poems. Introduction by Ernest Rhys. 700 
Proctor’s (Adelaide A.) Legends and Lyrics. 150 
Restoration Plays, A Volume of. Introduction by Edmund Gosse. 604 
Rossetti’s Poems and Translations. Introduction by E. G. Gardner. 627 
Scott’s Poems and Plays. Intro, by Andrew Lang. 2 vols. 550-1 
(See also Biography and Fiction) 
l Shakespeare’s Comedies. 153 

l Historical Plays, Poems, and Sonnets. 154 

l Tragedies. 155 

Shelley's Poetical Works. Introduction by A. H. Koszul. 2 vols. 257-8 

l Sheridan’s Plays. 95 

Spenser’s Faerie Queene. Intro, by Prof. J. W. Hales. 2 vols. 443-4 
„ Shepherd’s Calendar and Other Poems. Edited by Philip 
Henderson. 879 

Stevenson’s Poems-A Child’s Garden of Verses, Underwoods, Songs of 
Travel, Ballads. 768 (See also Essays, Fiction, and Travel) 

L Tchekhov. Plays and Stories. 941 

Tennyson’s Poems. Vol. I. 1830 - 56 . Introduction by Ernest Rhys. 44 
„ „ Vol. II. 1857 - 70 . 626 

Twenty One-Act Plays. Selected by John Hampden. 947 
Webster and Ford. Plays. Selected, with Introduction, by Dr G. B. 
Harrison. 899 

Whitman's (Walt) Leaves of Grass (I), Democratic Vistas, etc. 573 
Wilde (Oscar), Plays, Prose Writings, and Poems. 858 
Wordsworth’s Shorter Poems. Introduction by Ernest Rhys. 203 
„ Longer Poems. Note by Editor. 311 


REFERENCE 

Atlas of Ancient and Classical Geography. Many coloured and line 
Maps; Historical Gazetteer, Index, etc. 451 
Biographical Dictionary of English Literature. 449 
Biographical Dictionary of Foreign Literature. 900 
Dates, Dictionary of. 554 

Dictionary of Quotations and Proverbs. 2 vols. 809-10 
Everyman’s English Dictionary. 776 

Literary and Historical Atlas. I. Europe. Many coloured and line Maps; 

full Index and Gazetteer. 496 
„ „ ,, II. America. Do. 553 

,» „ „ III. Asia. Do. 663 

,, „ ,, IV. Africa and Australia. Do. 662 

Non-Classical Mythology, Dictionary of. 632 

Reader’s Guide to Everyman’s Library. Revised edition, covering the 
first 950 vols. 889 

Roget’s Thesaurus of English Words and Phrases. 2 vols. 630-1 
Smith’s Smaller Classical Dictionary. Revised and Edited by E. H. 
Wright’s An Encyclopaedia of Gardening. 555 [Blakenoy, M.A. 495 
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ROMANCE 

Aucassin and Nicolette, with other Medieval Romances. 497 
Boccaccio’s Decameron. (Unabridged.) Translated by J. M. Rigg. 
Introduction by Edward Hutton. 2 vols. 845-6 
L Bunyan’s Pilgrim’s Progress. Introduction by Rev. H. E. Lewis. 204 
Burnt Njal, The Story of. Translated by Sir George Dasent. 558 
Cervantes' Don Quixote. Motteux’s Translation. Lockhart’s Intro¬ 
duction. 2 vols. 385-6 

Chr6tien de Troyes: Eric and Enid. Translated, with Introduction and 
Notes, by William Wistar Comfort. 698 
French Medieval Romances. Translated by Eugene Mason. 557 
Geoffrey of Monmouth’s Histories of the Kings of Britain. 577 
Grettir Saga, The. Newly Translated by G. Ainslie Hight. 699 
Gudrun. Done into English by Margaret Armour. 880 
Guest’s (Lady) Mabinogion. Introduction by Rev. R. Williams. 97 
Heimskringla: The Olaf Sagas. Translated by Samuel Laing. Intro¬ 
duction and Notes by John Beveridge. 717 
Sagas of the Norse Kings. Translated by Samuel Laing. 
Introduction and Notes by John Beveridge. 847 
Holy Graal, The High History of the, 445 

Kalevala. Introduction by W. F. Kirby, F.L.S., F.E.S. 2 vols. 259-60 
Le Sage’s The Adventures of Gil Bias. Intro, by Anatole Le Bras. 2 vols. 
MacDonald’s (George) Phantastes: A Faerie Romance. 732 [ 437-8 

(See also Fiction) 

Malory’s Le Morte d’Arthur. Intro, by Professor Rhys. 2 vols. 45-6 
L Morris (William): Early Romances. Introduction by Alfred Noyes. 261 
„ „ The Life and Death of Jason. 575 

Morte d’Arthur Romances, Two. Introduction by Lucy A. Paton. 634 
Nibelungs, The Fall of the. Translated by Margaret Armour. 312 
Rabelais’ The Heroic Deeds of Gargantua and Pantagruel. Introduction 
by D. B. Wyndham Lewis. 2 vols. 826-7 
Wace’s Arthurian Romance. Translated by Eugene Mason. Laya¬ 
mon’s Brut. Introduction by Lucy A. Paton. 57 8 


SCIENCE 

Boyle's The Sceptical Chymist. 559 

Darwin’s The Origin of Species. Introduction by Sir Arthur Keith. 811 
(See also Travel) [E. F. Bozman. 922 

L Eddington’s (Sir Arthur) The Nature of the Physical World. Intro, by 
Euclid: the Elements of. Todhunter’s Edition. Introduction by Sir 
Thomas Heath, K.C.B. 891 

Faraday’s (Michael) Experimental Researches in Electricity. 576 
Galton’s Inquiries into Human Faculty. Revised by Author. 263 
George’s (Henry) Progress and Poverty. 560 

Hahnemann’s (Samuel) The Organon of the Rational Art of Healing. 

Introduction by C. E. Wheeler. 663 
Harvey’s Circulation of the Blood. Introduction by Ernest Parkyn. 262 
Howard’s State of the Prisons. Introduction by Kenneth Ruck. 835 
Huxley’s Essays. Introduction by Sir Oliver Lodge. 47 

„ Select Lectures and Lay Sermons. Intro. Sir Oliver Lodge. 498 
Lyell’s Antiquity of Man. With an introduction by R. H. Rastall. 700 
Marx’s (Karl) Capital. Translated by Eden and Cedar Paul. Intro¬ 
duction by G. D. H. Cole. 2 vols. 848-9 
Miller’s Old Red Sandstone. 103 

Owen’s (Robert) A New View of Society, etc. Intro, by G. D. H. Cole. 799 
l Pearson’s (Karl) The Grammar of Science. 939 

Ricardo’s Principles of Political Economy and Taxation. 590 
Smith’s (Adam) The Wealth of Nations. 2 vols. 412-13 
Tyndall’s Glaciers of the Alps and Mountaineering in 1861 . 98 

White’s Selborne. Introduction by Principal Windle. 48 
Wollstonecraft (Mary), The Rights of Woman, with John Stuart Mill's 
The Subjection of Women. 825 
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TRAVEL AND TOPOGRAPHY 

A Book of the 'Bounty.' Edited by George Mackaness. 950 
Anson s Voyages. Introduction by John Masefield. 510 

the Araazon - With Illustrations. 446 
Belt s The Naturalist in Nicaragua. Intro, by Anthony Belt, F.L.S. 561 
Borrow s (George) The gypsies in Spain. Intro, by Edward Thomas. 697 
” ” tS?,, 33 ^ 6m s J> am - Intro, by Edward Thomas. 151 

(«& ofeoFioTroi) 8 - Intr °- br Theodor<s Watte-Duntcn. 49 

Boswell’s Tour in the Hebrides with Dr Johnson. 387 
(See also Biography) 

Burton’s (Sir Richard) First Footsteps in East Africa. 500 

Exiral Introd uction by Edward Thomas. 2 vols. 638-9 

Cook’s Voyages of Discovery. 99 

Cr5vecoeur’s (H. St John) Letters from an American Farmer. 640 
Darwin s Voyage of the Beagle. 104 
(See also Science) 

Defoe’s Tour through England and Wales. Introduction by G. D H 
(See also Fiction) I Cole S20-i‘ 

Dennis’ Cities and Cemeteries of Etruria. 2 vols 183-4 
Dufierin’s (Lord) Letters from High Latitudes. 499 
Ford s Gatherings from Spain. Introduction by Thomas Okey. 152 

r n J ° 1 T ney * t0 t ! 1 - 6 Polar Sea * Intro, by Capt. R. F. Scott. 447 

Giraldus Cambrensis: Itinerary and Description of Wales. 272 
Hakluyt s Voyages. 8 vols. 264, 265, 313, 314, 338, 339, 388, 389 
Kinglake s Eothen. Introduction by Harold Spender, M.A. 337 
Lane s Modern Egyptians. With many Illustrations. 315 

SfSlK J ° h ? ) Tra ^ els ‘ Introduction by Jules Bramont. 812 
Park (Mungo). Travels. Introduction by Ernest Rhys. 205 
Peaks, Passes, and Glaciers. Selected by E. H. Blakeney, M.A. 778 
E°l° 8 iF a r° t l Travels ; Introduction by John Masefield. 306 

Western Avernus. Intro, by Cunninghame Grahame. 762 
Spekes Discovery of the Source of the Nile. 50 [Squatters. 766 

l Stevenson s An Inland Voyage, Travels with a Donkey, and Silverado 
(See also Essays, Fiction, and Poetry) 
tflSTo London. Introduction by H. B. Wheatley, 589 

8 f ^ om Sidney and Other Writings on Colonization. 828 
Vaterton s Wanderings m South America. Intro, by E. Selous. 772 
Young s Travels in France and Italy. Intro, by Thomas Okey. 720 

FOR YOUNG PEOPLE 

a .?d Other Fables: An Anthology from all sources. 657 
Alcott s Little Men. Introduction by Grace Rhys. 512 
L a ”a Ldtie Women and Good Wives. Intro, by Grace Rhys. 248 
Andersen s Fairy Tales. Illustrated by the Brothers Robinson. 4 
. -More Fairy Tales. Illustrated by Mary Shillabeer 822 

Annals of Fairyland. The Reign of King Oberon. 365 
. ” , _ »»_ The Reign of King Cole. 366 

Asgard and the Norse Heroes. Translated by Mrs Boult. 689 
Baker’s Cast up by the Sea. 539 
Ballantyne’s Coral Island. 245 

„ Martin Rattler. 246 

, _ »; Ungava. Introduction by Ernest Rhys. 276 

(P " ance8) Sir /’ 8 Wonderful Chair. Intro, by Dollie Radford 

Bulfinch’s (Thomas) The Age of Fable. 472 ril 2 

t a m A'a> Legends of Charlemagne. Intro, by Ernest Rhys.556 

l Cantons A ClnldsBook^Samts. Ifiustrated by T. H. Robinson. 61 

l Carroll’s Alice in Wonderland, Through the Looking-Glass, etc. Ifius- 
J? e A i l l fchor - Introduction by Ernest Rhys. 836 
Clarke’s Tales from Chaucer. 537 
Collodi’s Pinocchio; the Story of a Puppet. 538 
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Converse’s (Florence) The House of Prayer. 923 
(See also Fiction) 

Cox’s (Sir G. W.) Tales of Ancient Greece. 721 
Defoe’s Robinson Crusoe. Illustrated by J. A. Symington. 59 
(See also Fiction) 

Dodge’s (Mary Mapes) Hans Brinker; or, The Silver Skates. 620 
Edgar’s Heroes of England. 471 
(See also Fiction) 

Ewing’s (Mrs) Jackanapes, Daddy Darwin’s Dovecot, illustrated by 
R. Caldecott, and The Story of a Short Life. 731 
„ Mrs Overtheway’s Remembrances. 730 
Fairy Gold. Illustrated by Herbert Cole. 157 
Fairy Tales from the Arabian Nights. Illustrated. 249 
Froissart’s Chronicles. 57 . ^ 

Gatty’s Parables from Nature. Introduction by Grace Rhys. 158 
Grimm’s Fairy Tales. Illustrated by R. Anning Bell. 56 
Hawthorne’s Wonder Book and Tanglewood Tales. 5 
(See also Fiction) 

Howard’s Rattlin the Reefer. Introduction by Guy Pocock. 857 
L Hughes’ Tom Brown’s School Days. Illustrated by T. Robinson. 58 
I-ngelow’s (Jean) Mopsa the Fairy. Illustrated by Dora Curtis. 619 
Jefferies’s (Richard) Bevis, the Story of a Boy. Intro, by Guy Pocock. 
Kingsley’s Heroes. Introduction by Grace Rhys. 113 [850 

Madam How and Lady Why. Introduction by 0.1. Gardiner, 
” M.A. 777 

Water Babies and Glaucus. 277 
’ (See also Poetry and Fiction) 

Kingston’s Peter the Whaler. 6 
„ Three Midshipmen. 7 

l Lamb’s Tales from Shakespeare. Illustrated .by A. Rackham. 

(See also Biography and Essays) 

Lear (and Others): A Book of Nonsense. 806 
Marryat’s Children of the New Forest. 247 

Little Savage. Introduction by R. Brimley Johnson. 159 
” Masterman Ready. Introduction by R. Brimley Johnson. 160 

” Settlers in Canada. Introduction by R. Brimley Johnson. 370 

” (Edited by) Rattlin the Reefer. 857 
(See also Fiction) 

Martineau’s Feats on the Fjords, etc. Illustrated by A. Rackham. 429 
Mother Goose’s Nursery Rhymes. Illustrated. 473 
Poetry Book for Boys and Girls. Edited by Guy Pocock. 894 
Reid’s (Mayne) The Boy Hunters of the Mississippi. 582 

,, The Boy Slaves. Introduction by Guy Pocock, 797 
Ruskin’s The Two Boyhoods and Other Passages. 688 

(See also Essays) w , , 

L Sewell’s (Anna) Black Beauty. Illustrated by Lucy Kemp-Welch. 748 
Spyri’s (Johanna) Heidi. Illustrations by Lizzie Lawson. 431 
L Story Book for Boys and Girls. Edited by Guy Pocock. 934 
Stowe’s Uncle Tom’s Cabin. 371 „ . 

t Swift’s Gulliver’s Travels. Illustrated by A. Rackham. 60 
( See also Biography and Essays) 

Swiss Familv Robinson. Illustrations by Chas. Folkard. 430 
Verne’s (Jules) Abandoned. 50 Illustrations. 368 

„ Dropped from the Clouds. 50 Illustrations. 367 
T ” ’ Five Weeks in a Balloon and Around the World m Eighty 

” Days. Translated by Arthur Chambers and P. Desages, 

r Twenty Thousand Leagues Under the Sea. 319 [7 79 

u ” ” The Secret of the Island. 50 Illustrations. 369 

Yonge’s (Charlotte M.) The Book of Golden Deeds. 330 [579 

b , The Lances of Lynwood. Illus. by Dora Curtis. 

” ’ The Little Duke. Illustrated by Dora Curtis. 470 

” (See also Fiction) 
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